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In all commercial countries one of the most difficult 
problems to be solved by legislation has been the settle- 
ment of the relations between a creditor and his bank- 
rupt debtor, in such a manner as to give to the former as 
much power as possible over the estate of the latter, without 
unduly harassing the honest debtor. The difficulty of attain- 
ing this aim has been felt in Canada as elsewhere. 

In the words of a recent article in a standard English 
paper : " Bankruptcy legislation is always in a bad way. 
" We are afraid there is no possible mode of inducing 
*' people who have rashly given credit to be contented with 
" their fate. They will grumble like a man under the lash, 
" whom, hit high or low, there is no pleasing." And 
the same thing may be said of insolvency legislation in this 
country. 

It is not necessary here to treat of the introduction of a 
special bankruptcy legislation into Canada, through the 
" Ordinances *' in the Provinee of Quebec, and the special 
statutes in the other provinces. It will be sufficient to 
mention that the Insolvent Act passed in 1864 made a com- 
plete change in the law then existing. That statute may be 
considered the foundation of the present Act, and of the Act 
of 1869, both of which were modeled upon it, with varia- 



tions of detail which have been introduced from time to 
time. 

These Acts have met with a great deal of abuse; but yet the 
Legislature of the Dominion; after serious consideration, 
and reports from thedifferent Boards of Trade throughout the 
country, have concluded to continue to apply the same prin- 
ciples, with one marked modification, namely, the abrogation 
of the power of voluntary assignments. This is the greatest 
change effected by the present Act. A lesser modification 
is its extension to joint stock companies. This was neces- 
sary in view of the large and daily increasing share of the 
trade and manufactures of the country, conducted by in- 
corporated Companies. 

An important change is also made in reference to the 
Province of Quebec, by an attempted abrogation of the law 
of that Province, which gives to the unpaid vendor the 
privilege of taking back his goods, or obtaining at least a 
lien upon their proceeds, provided the goods be in the same 
condition as when sold, and that the privilege be exercised 
within fifteen days of their sale. The constitutionality, how- 
ever, of this enactment is doubtful, as it seems a direct inter- 
ference with the civil law of the province, and not a positive 
and necessary outflowing of any enactment of insolvency, 
and therefore opposed to the principle ctf the Confederation 
Act. 

The editor regrets to have to point to one serious 
defect in the present Statute — ^viz, the carelessness of its 
grammatical construction. Instances of this are pointed 
out in the notes to the sections. We might refer specially 
to the fourth section, which treats of the "demand of 
Assignment." There is great ambiguity and obscurity 
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in 1i»e- final obtUBQ of thia section, so muob so, that it is 
difteult to determiiie what is meant^ To what word does 
th» adjective ^* original " appjiy, and what is the '' notice '' 
referred to ? One interpretation has. been given in the notes 
to that section; bat suice that portion of the work has passed 
thiongb the pr^ss^ the ^itor has taken another view of its 
meaning, which, perhs^s ia the correct one. It is, that the 
clanse should be read aa containing the word << affidavit '' 
after ^* original " and haying the word '^ demand '* substituted 
for " notice " in the last line. Another obscurity is to be found 
in the 14th section which says that ''a debtor against 
" whom a writ of attachment has issued, as provided by 
''this Act, may make an assignment of his estate, &c." Now 
it is clear that after an attachment has been effected under 
such a writ, the debtor cannot assign, for he has nothing 
left. His estate is already vested in the assignee to whom 
the writ in his case is addressed, and in places where, as in 
Montreal, there are several assignees, this section might 
lead to useless litigation. 

It might have been well, too, had ampler definitions been 
given of the powers and duties of the official assignees 
when concurrent writs are issued. 

One improvement upon previous legislation will be ob- 
served in the increased stringency of the provisions respecting 
composition and discharge. The efibrt which has been thus 
made in this direction will, no doubt, by a proper application 
on the part of the courts, remove the reproach which has 
been so freely cast upon the laws hitherto in force, that they 
were nothing more than " a new way to pay old debts." 

It is to be feared, however, that sufficient provision has 
not been made for the working of the Aot. In the large com- 
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mercial centres, at leaat, the appointment of a special com- 
missioner and clerk in bankruptcy is required, and until 
some sueh provision is made, much embarrassment and 
delay is likely to occur. 

On the whole, however, the Act is an advance upon 
previous legislation on the subject, and will probably meet 
with the approval of the commercial class, and tend to the 
encouragement of sound principles in trade. In a question 
of so much difficulty, perfection in legislation can only be 
approximate. 
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INSOLVENT ACT OF 1875. 



38 Victoria, Chap. 16. 
An Act respecting Insolvency, assented to Sth April, 1876. 

HER MAJESTY, by and with the advice and consent Sec. 1. 
of the Senate and House of Commons of Canada, 
enacts as follows : — 

1, This Act shall apply to traders and to trading co- Preamble, 
partnerships and to trading companies whether incorpo- 
rated or not, except Incorporated Banks, Insurance, 
Railway, and Telegraph Companies. 

The following persons and partnerships or companies 
exercising like trades, callings or employments, shall be Appuoation ot 
held to be traders within the meaning of this Act : ^^ ' 

Apothecaries, auctioneers^ bankers, brokers^, brick- 
makers, builders*, carpenters, carriers*, cattle or sheep 
salesmen, coach proprietors, dyers, fullers, keepers 
of inns, taverns, hotels, saloons or coffee houses^, who are tra. 
lime burners, livery stable keepers, market gardeners, ^^ ^^^^ ***** 
millers, miner s, packers, printers, quarrymen, share- 
brokers, ^TKipowners , shipwrights, stockbrokers, 
stock-jobbers, victuallers, warehousemen, wharfingers, 
persons insuring ships or their freights or other matters 
against perils of the sea, persons using the trade of mer- 



1. Pozer V. Clapmanif Stuart, 122. 

2. Ord. 1673. 

3. McGrath v. Lloydj 1 L. C. Jurist, 17 ; Kennedy r. SmWi, 6 L. C. Bep., 27 ; McKay v. 
Eutherfordt Bamsay's Digest, p. 773. 

4. H, M. Secretary of State v. Edmandstone etaUyYl. L. C. Jurist, 322 ; Rivers v. Dw^ 
€em, Robertson's Dig. 226. 

5. Patereon v. WaUh, Rob. Dig., p. 49 ; McRclberts v. Scott, wK wp. 



2 

Sec. 1. chandise by way of bargaining, exchange, bartering, 
commission, consignment or otherwise, in gross or by 
retail, and persons who, either for themselves, or as 
agents or factors* for others, seek their living by 
buying and selling or buying and letting for hire 
goods or commodities, or by the workmanship or the 
conversion of goods or commodities, or trees ; but a 
farmer, grazier, common laborer, or workman for hire 
shall not, nor shall a member of any partnership, associa- 
tion or company which cannot be adjudged insolvent 
under this Act, be deemed, as such, a trader for the 
purposes of this Act. 
As to nersons All such pcrsons, co-partucrships, or companies, hav- 
traderl ^^S ^^^^ traders as aforesaid, and having incurred debts 

as such, which have not been barred by the statutes of 
limitations or prescribed, shall be held to be traders 
within the meaning of this Act ; but no proceedings in 
liquidation shall be taken against such trader, based upon 
any debt or debts contracted after he has so ceased to 
trade. 

This section of the Act differs in an essential detail from the cor- 
responding sections of the Acts of 1864 and 1869. The former of 
these was made applicable to traders only in the now Province of 
Quebec, but to all persons in Ontario; while the latter was, wherever 
in force throughout the Dominion, applicable to traders only; but in 
neithei* statute was any definition of the word attempted, as is done by 
the present Act. It remains to be seen whether the change is a bene- 
ficial one. It is certainly questionable whether it will be found so. 
Definitions of this nature run two dangers — of being too narrow or 
too broad ; and it has generally been found more advantageous for the 
Legislature to restrict itself to the use of a general and flexible term, 
leaving to the judiciary to apply this term to the circumstances of 
each particular case. An instrument is thus made of greater utility 
in dealing with the multiplied and changing phases of commercial 
enterprise. As it can hardly be expected that questions of doubt and 
difficulty will not arise, notwithstanding the evident attempt made in 
this section of the Act to make the definitions exliaustive, a reference 
to the cases decided in England where the distinction was kept up . 

6. Brehaut et al, v. Moran, Bob. Dig., Ifi6. 



until recently— only a trader defined as such being capable of becom- bEC. i. 
ing bankrupt, all others could only become insolvent and as such 
obtain relief only after imprisonment and through the Act for the re- 
lief of insolvent debtors — will serve to throw light on the practical 
application of this section, which was originally framed on the English 
category contained in the Act of 1849, which remained in force till the 
lat January, 1870. 

In England the first statutory definition attempted was by 1 Jas. I., Definition of 
c. 16, s. 2, by which a trader was defined as a person seeking to gain *'* 
his living by buying and selling, or in the words of the statute. 

By 1 Jas. I., c. 15, s. 2, (which was passed in the year 1604), it was 
enacted as follows : — 

** That all and every such person and persons using or that shall 
use the trade and merchandise, by way of bargaining, exchange, 
bartry, chevisance, or otherwise in gross, or by retail, or seeking his, 
her, or their trade or living by buying and selling, and being, &c., 
who, &c., shall be accounted and adjudged a bankrupt to all intents 
and purposes." — Lee, p. 485. 

This was interpreted, however, to mean that there must be buying 
and selling, or at least, an intent to sell. Buying alone, without an 
intent to sell, or selling alone, without a buying, did not constitute a 
trader, in a legal sense. I. Com. Dig, vo. Bankrupt, A. The buying 
must be a purchase in the common and ordinary, and not merely in 
the legal acceptation of the term. Per Lord Loughborough, Parker 
V. WelU, Cooke, 58. 

Of late years, however, the English laws on bankruptcy have at- Trading, 
tempted more precise definitions ; but the numerous legal contestations 
which have arisen on the subject show that, as already mentioned, it 
has been found impossible to make these exhaustive. 

" Probably there is no point in the bankrupt law, which has re- 
*' ceived so much consideration from the legislature, and the courts 
** of law, as this of trading, and there being apparently no possibility 
*' of giving a definition of trading that would relieve the necessity of 
" all specific expression or exclusion, the Legislature has gradually 
** extended the meaning of the term, so that in law it now includes by 
** name the specific designations comprised in the schedule, and the . 
** distinction between them and the general description of classes is 
** this : the persons to whom these specific denominations are appli- 
** cable come within the act, however little business they may trans - 
*^ act in that capacity ; but the other commercial classes only come 
*• within it if their business holds a prominent position in their avowed 
« means of living." Doria (1874) p. 113. 

The list of persons given in this section is mainly taken from the Eng- 



o£C« 1. lish statutes, and in fact when the bill of this act was introduced, the 
category was an almost verbatim copy of the English list. It will be well 
therefore to examine the decisions bearing upon the subject, which 
have been given in that country. 

The true criterion to decide the question of trading is, not whether 
the party bought and sold to increase his income, but whether he did 
80 with a view to gain his livelihood. 

Miwt be buying The general description of a trader cannot be satisfied unless there 



and selling. 



Trading must 
be public. 



Dentists. 



Fisherman. 



be both a buying and a belling, but a small amount of actual dealing 
is enough, if there be sufficient evidence to show an intention to deal 
generally. (Patman v. Vauglum, 1 T. R. 672 ; ex parte MouU, 14 Ves. 
603 ; ex parte Maginnis, Rose, 84 ; Cannon v. Denew, 10 Bing. 292 ;• 
S Mo. & Sc. 761;) and in another case it was questioned whether a per- 
son, who sold goods for another on commission, but did not buy, was 
a trader. {Hernamaun v. Barber, 23 L. J., C. P. 145.)— Lee, p. 489. 

The rule as to occasional acts of trading is, that where it is a man's 
common or ordinary mode of dealing, or where if any stranger who 
applies may be supplied with the commodity in which the other pro- 
fesses to deal, and it is not sold as a favor to any particular person, 
there the person so selling is subject to the bankrupt laws as a 
trader ; (Patman v. Vaughan, 1 T. R. 673.) 

Thus a vintner, who before 6 Geo. 4, c. 16, sold only a few dozen 
of liquor to particular friends, could not be made a bankrupt, but if 
he desired to sell to every person that applied, that would subject him 
to the bankruptcy laws; {Bartholomew v. Sherwood, 1 T. R. 637, n., 
ex parte Danhury, 2 Dea. 72.) Whether or not a person is a trader 
does not depend upon his occasionally doing acts of trading, but 
upon the intention generally so to get his living ; {ex parte Patterson, 
1 Ro. 402 ; Newland v. Bell, Holt, 221 ; ex parte Lavender, 4 Dea. ^ 
C. 487.) 

A person who manufactured artificial teeth for sale, but also prac- 
tised as a dentist, was held to be a trader. {InreBrophy, 19 W. R. 176.) 
—Lee, p. 488. 

A fisherman buying fish of other boats at sea, and selling it on 
shore, is a trader, and, if such be the usual practice of a particular 
class of fishermen , one of them who is proved to have done so once 
will be presumed to have continued to carry on his business in the 
same manner till the time of his bankruptcy ; {Heanney v. Birch, 1 
Ro. 366 ; 3 Camp. 233; Gale v. Halfhnighi, 3 Stark, 66.) 

A fisherman, owning fishing smacks, which he uses for fishing pur- 
poses only, is not a trader as a ship owner ; {in re Stubha, 22 L. T. 291 .) 

If a man purchase goods for his own use, that will not make him 
a trader, even though he afterwards sell such of them as he may not 



have occasion for ; because lie does not seek his livinsj by the buying bEC. 1 . 
and selling, (see dictum of Lord Mansfield in Wells v. Parker, 1 T. R. 
34; and see Summerset v. Jarvis, 3 Brod. & Bing. 2 ; 6 Moore, 56.) 

If a man buy horses to sell again with a view to profit, he is a Horsodealer. 
trader ; but if he sell only such as he bred and reared himself, he is 
not. (Ux parte Gibbs, 2 Rose, 38 ; Wright v. Bird, 1 Price, 20.) 

When a man purchases standing timber to sell again, with a view Lumberen. 
to profit, he has been held a trader ; but if he sells only such as he 
cuts down upon his own land it would be otherwise, (Holroyd v. 
Gwynne, 2 Taunt. 176.) It is questionable whether this would be 
the ruling followed here, as this section includes specially the work- 
manship and conversion of trees. 

A person who works up lumber is a manufacturer engaged in " the Lumberers, 
workmanship and conversion of goods." The fact that he buys the 
land as well as the material does not appear to be material. 

It is not like the case of a farmer making cider or cheese. These 
products, when made by the farmer, exclusively from his own farm, 
are not usually made on so large a scale as to be called a manufac- 
turer, as the word is now commonly used ; and the making is one 
merely incidental to the cultivation of his land. 

But in the case of lumber, the land may be almost said to be in- 
cidental to the lumber which usually forms its chief value, and the 
manufacture itself is the main sort of profit, independently of any 
cultivation or other use of the land : (in re Chandler, 4 B. R. 213 ; 
8. c. Lowell, 478 ; s. c. 2 L. T. B. 170.) 

If the owner of an estate, with a view to its improvement, build Hooseownor. 
houses, and afterwards happen to sell or let them, he cannot be called 
a trader, (ex parte Neirincks, 2 Mon. & A. 384.) 

It has also been held necessary, in order to make a man bankrupt Buying and 
as a trader by buying and selling, that there should have been a re- J,^ related. 
peated,g]ractice of it ; for a single act of buying and selling unaccom- 
pftDied by an intention to continue it, is not sufficient, (Cooke, 64 ; 
n parte Bowes, 4 Ves. 168 ; ex parte Blachmore, 6 Ves. 3 ; Hankey 
T. Jone9, Cowp. 748 ; and see Bolton v. Sowerhy, 11 East, 274 ; ex 
parte Duffaur, 21 L. J. Bank, 38.) But if this intention exist, the 
dteot of the trading, whether large or trifling, prior to the bank- 
raptcy, will be immaterial, (Patman v. Vaughan, 1 T. R. 572 ; Bar- 
Aoiomew V. Sherwood, 1 T. R. 673.) A mere trifling buying and sell- 
ing, quite collateral to a man's line of life, even though it yield him a 
profit, will not render him a trader ; as, for instance, a schoolmaster 
vho buys books, &c., and sells them at an advanced price to the 
ttholars, is not on that account a trader; {Valentine v. Vaughan, 



S EC. 1 . 1 Peake, 76 ; see Bolton v . Sowerby, 1 1 Ea. 276 ; Sir Thomas Littleton's 
case, 1 Ven. 270 ; Gibson v. Thomson, 3 Keb. 461.) 

This decision and the two following are of importance in consider- 
ing the application of the present act to persons following for a time 
or as a kind of side issue to their ordinary means of livelihood the 
avocations named in the section under consideration. 
Occasional Every one who buys and sells, unless it be the mode by which a 

trading. living is sought, is not a trader ; nor is a mercantile act, although 

resulting in a profit, alone sufficient to constitute a trading, {Newland 
V. Bell, 1 Holt, 221 ; exparte Atkinson, 1 M. D. & DeG. 300.) 

A practising barrister prepares periodically a series of legal reports 
and a digest, paying for professional assistance to enable him to com- 
plete the manuscripts. He buys paper, pays for the printing of his 
work upon it, and sends it to a publisher for sale upon commission. 
Yet he is held not to be a trader within the meaning of the bankruptcy 
laws, (/wrc X. 7 C. C. Chron. 87 ; and see inre Hare, L. T. Rep. 15 ; 
exparte Hammond, 1 DeGex, 93 ; Stuart y.Sloper, 3 Exch. Rep. 700.) 
In order to be brought within the scope of the Act, and obtain a 
discharge from indebtedness, there will exist a temptation for non- 
traders to assume the role of traders. This kind of trading will not 
support bankruptcy. (Exparte Dart, 3 D. & C. 643 ; exparte Hall, 
M. &C. 445, 479.)' 

A trading to be within the bankrupt laws must be a substantive 
andindependent trading; there must be a general intention to trade; 
and a trading as a means of gaining a livelihood. (Paul v. Dowling, 

1 Moo. & M. 263 ; Heane v. Rogers, 9 R. & C. 578 ; ex parte Burgess, 

2 G. & J. 183; Newton v. Newton, Cookes B. L. 71, exparte Ridge, 1 
Rose 316 ; exparte Gardner, 1 Rose 377 ; exparte Gibbs, 2 Rose, 38; and 
cases cited at Doria ed. 1874, p. 126, et seq.) The editor and proprie- 
tor of a newspaper is a trader within the bankrupt laws ; so is a 
publisher who buys the whole daily impression of a paper to resell at 
a profit, (Doria, 1874, p.)— A surgeon who confines the sale of his drugs 
to his patients is not a trader. (Ex parte Daubeny, 3 M. & A. 16 ; 
Nicholson v. Cooper, 31 L. T. Rep. 184, Ex.) ; nor is a farmer, who 
makes cider from his orchard, though he purchases apples yearly 
from his neighbors to make up his supply. (Exparte Gallimore, 2 
Rose, 427.) 

A farmer who occasionally buys hay, corn, horses, &c., with a view 
to sell again for profit does not thereby become a trader ; (Stewart v. 
Ball, 2 N. R. 78 ; but see Bartholomew v. Sherwood, 1 T. R. 673, n.) 

A person who buys any article with the purpose of mixing it with 
his own produce, with a view to sell the mixture more advantageously 



Sec 1 

than his own produce could be sold unmixed does not thereby become »^*'^' 
a trader; {Patten v. Brown, 1 Taun. 409.) 

A smuggler, dealer in contraband goods, by buying and selling, is ^jjjj.^"* 
a trader, and liable to be adjudged a bankrupt as a trader, although 
such buying and selling is illegal ; (Cobb v. Symonds, 1 D. & R. Ill ; 
6 B. & Al. 616 ; ex parte Meymot, 1 Atk. 197.) A trader may be a 
bankrupt as such, although he has not taken out a license necessary 
to legalize his trade ; (Saunderson v. Bowles, 4 Burr. 2064.) But a 
buying in connection with others to carry on a system of fraud is not 
a trading ; (MiUikin v . Brandon, 1 C. & P. 380 ; ex parte Dart, 2 Dea. 
k C. 643.— Lee, p. 488.) 

The legality or illegality of the buying or selling, makes no dif- 
ference ; it has been held that a trader may become bankrupt, although 
he has not taken out a license necessary to legalize his trade. (Sander- 
son V. Bowles, 4 Burr. 2066 ; Martin v. Nightingale, 11 Moore, 305.) 

A party, whose only business is speculating in stocks, is not a gtook speeal*- 
merchant or tradesman if he keeps no office and buys and sells through *°"' 
brokers. {In re William H. Marston, 6 Bt. 430.) 

Dealing in shares in joint stock companies does not constitute 
a man a trader. (In re Cleland, 2 L. R. Chy. 466.) 

A person whose occupation is that of a baker, and who buys flour Bakers, 
which he converts into bread, and then sells the bread to daily cus- 
tomers, is a tradesman. (In re Cocks, 3 Bt. 260.) 

A surgeon, who was also licensed to practise as an apothecary, and Apotheoarj. 
supplied medicines to his patients, but to no other persons, was held 
liable to become a bankrupt as an apothecary ; (ex parte Crdbb v. 
Palmer, 8 D. M. G. 277 ; 2 Jur. N. 8. 628 ; 26 L. J. Ba. 46 ; 27 L. T. 
93 ; see ex parte Danbary, 2 Dea. 72.)— Lee, p. 491. 

It is not necessary that a banker should keep an open shop ; ex parte Bankers. 
Wilson, 1 Atk. 218. A person is a banker, who receives money as a 
banker, although his books are kept in a different manner from that 
in which bankers' books are usually kept ; and although upon his 
receiving any large sum, he pays it to his own established banker, 
upon whom he gives drafts for the" payment of large bills upon time, 
he is only keeping cash to answer small drafts. lb. An army agent is 
not, as such, a banker ; (2 H. Bl. 236 ; 1 Mont. & G. Dig. 2 ; Bichard- 
son V. Bradshaw, 1 Atk., 129.)— Lee, p. 491. 

The word " brokers*' includes pawnbrokers, whose liability con- Brokers, 
tinues as long as they have unredeemed pledges for sale, although not 
taking new pledges ; (Highnun-e v. Molloy,l Atk. 206 ; Bawlinson v. 
Pearson, 6 B. & Al. 124; and Ship-brokers; Pott v. Turner, 6 Bing. 
762 ; 4 M. A P. 661.)— Lee, p. 491. 
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It seems that by a carpenter is meant a person who buys wood and 
other materials, and works them up for sale. 

Under 6 Geo. 4, c. 16, s. 2, it was held that the keeper of 
a private lodging house, who also sought a profit by furnishing her 
guests with provisions, was subject to the bankrupt laws as an 
hotel keeper, although the provisions were set apart as the separate 
property of each guest ; CSmith v. ScoU, 9 Bing, 14 ; 2 Mo. k Sc. 36.) 
A person may be a lodging house keeper, without being a trader ; but 
such person, keeping a boarding and lodging-house, where guests are 
entertained by the month or week, each having a bedroom to him- 
self, but taking meals with the proprietor of the house, is a trader 
being regarded as a hotel keeper ; (Gibson v. King, 10, M. & W. 667 ; 
1 Car. & M.458.) 

A party who lets furnished lodgings is not a trader within the bank- 
rupt law, under the words *' buying and letting for hire goods and 
commodities," notwithstanding he buys the furniture for the purpose of 
being Ivt with the lodgings, where the principal object was the letting 
of lodgings, and the letting of furniture was only accessory thereto ; 
(ex parte Bovers, 2 Dea. 99 ; 3 Mo. & Sc. H3.>— Lee, p. 493-496. 

It has been decided that " buying an- 1 selling " was to be connected 
with goods or commodities, and did not apply to dealing in a mere 
chose in action; (in re Cleland, L. R. 2 Ch. 476.) 

The printing and publishing of a daily newspaper is manufacturing, 
i. e., a workmanship and conversion of goods — in the strict sense of 
the law. A newspaper publication is as much the result of manu- 
facture as that of books, or cards, or billheads. (In re Kenyon <k 
Fenton,^B.B., 238.) 

The declarations of a bankrupt with the parties with whom he is 
dealing respecting his transactions in trade are not evidence to prove 
the trading of such bankrupt ; (Burnley v. King, 1 C. & P. 646 ; S. C. 
Burnley v. King, Ky. & Mo. 228.) But declarations made by a 
party of his object in buying a particular article are admissible in 
evidence to prove his intention, and whether he thereby became a 
trader; (Gale v. Halfknight, 3 Stark, 66.) 

It has been said that whether a man is a trader within the bank- 
rupt laws is a question of law and not of fact ; (Hawkey v. Jones, 
Coop. 752 ; Gale v. Halfknight, 3 Stark, 66.) 

A person who had traded to England, whether native, denizen or 
alien, though never a resident trader in England, but went there 
occasionally, and committed an act of bankruptcy, was held to be an 
object of the bankrupt laws, (Alexander v . Vaughan, Coop. 398. — Lee, 
p. 490.) 

An infant cannot trade, because his contracts made for goods for the 
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purpose of trade are absolutely void ; (Thornton v. IlUngworth, 2 B. & OEC. 1 . 
C. 824) ; and it is well settled by a long series of decisions that he is 
not liable to the bankruptcy laws. (Ex parte Adam, 1 V. & B. 493 ; 
O'Brien v. Ourrie, 3 Car. & P. 283 ; Lord Raymond's Rep. 443 ; ex 
pctrte Watson, 16 Ves. 265. 

An adjudication of bankruptcy cannot be supported against a per- Infiuits. 
son as a trader by reason of a trading by him during his infancy , 
(Stevens v. Jackson, 4 Camp. 165, 1 Marsh. 469 ; 6 Taunt. 106 ; 2 Ro. 
284. Ex parte Moule, 14 Ves. 603 ; O'Brien v. Currie, 3 C. & P. 283 ; 
ex parte Adam, 1 V. & B. 494; see as to petitions against infants.)— 
Lee, p. 487. 

But in the province of Quebec " a minor engaged in trade is re- Minors. 
^' puted of full age for all acts relating to such trade," Art. 323 of the 
Civil Code, and consequently would come under the operation of the 
present act. 

The criterion of 2k feme covert being capable of falling under the bank- Marriedwoman. 
rupt laws appears to be her liability to be sued to execution for the 
debts she has contracted during coverture. If a married woman is so 
circumstanced as to be subject to a common law execution, there does 
not seem to be any reason why she should not likewise be subject to 
this statutory execution ; (ex parte Preston^ Green 8 ; Cooke's B. L. 
40; ex parte ComringUmy \ Atk. 206; Lavie v. Phillips, 3 Burr, 
1776 ; ex parte Hear, 2 B. C. C. 266). 

In the province of Quebec a married woman may with the con- 
sent of her husband, become a trader, even though community of 
property exist between them; (art. 179 of the Civil Code) and in that 
case she would be subject to the operation of the present act. 

It is doubtful if the Ontario Statute respecting the separate property 
of married women, (Con. Stats. U. C, c. 73), will affect the application 
of this Act to that class of persons in that province. For although 
under the provisions of that statute, a married woman possesses entire 
control over her property, which is liable to execution for her torts, 
there is nothing to show that it is liable to execution at law for her 
contracts made during coverture. The separate estate may of course 
be placed in equity ; but whether that would render it liable to 
attachment in bankruptcy proceedings is very questionable. It is 
probable however that a woman who has obtained an order protect- 
ing her earnings under the above mentioned act may become an 
insolvent as to that portion of her estate. Edgar, p. 36. 

A lunatic may be a bankrupt provided the act of bankruptcy be Lunatics, 
committed during a lucid interval; (ex parte Friddey , Cooke 48; 
Anon, 13 Ves. 690 ; ex parte Stamp, 1 DeG. 345.) 
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oEC. 1. An executor, who carries on the business of his testator for the 

®®^ "* benefit of tlie legatees, may be a bankrupt as a trader, but he does not 
become so liable merely by disposing of the stock in trade of his tes- 
tator, although he may buy some other goods to render those in hand 
more saleable. 

The distinction is, that if an executor or administrator only buys 
with the intent of selling the testator's stock as soon as it can con- 
veniently be done, he would not be considered a trader, but if he car- 
ries on the trade with an intent of continuing it indefinitely, and to 
make a general profit for the benefit either of himself, or of those 
beneficially entitled to the stock, he clearly would be a trader ; Eden's 
B. L. 6 ; Wms. Ex. 1656, 6th edit: {Garrett v. Noble, 6 Sim. 604; 
Yiner v. Cadell, 3 Esp. 88.)— Lee, p. 487. See sec. 117 post. 
Difference from Another important difference between the present act and the former 
former acts, statutes on the same subject is the extension of the operation of this 
Joint stock ^ incorporated trading companies. This is a useful and needed 
companies. change, in view of the ever increasing favor with which 
this mode of carrying on commercial enterprises is being regarded ; 
and the numerous companies of that description which are, with a 
facility and prolificness, the policy of which is certainly questionable, 
being yearly created, as well by letters patent, as at every session of our 
local and Dominion legislatures, often with capitals smaller than those 
of many private firms, and with the merest nominal amount paid up. 
The Civil Code of the province of Quebec, arts. 368 et seq. and arts. 
997 et seq. of the Code of Civil Procedure did indeed provide a machi- 
nery for the winding up of these companies, but its operations were 
cumbersome, and depended upon obtaining the intervention of the 
Attorney General of the province. (See the case of the Montreal 
Patent Guano Co., Montreal, 1874.) 

Section 147 post, provides the rules of procedure for bringing such 
companies within the operation of this act. 

The powers of a corporation must be determined by its charter. A 
corporation is an artificial person or the creature of the law. It has 
no powers except what are given by its incorporating act, either 
expressly or as incidental to its existence, and its express powers. The 
mere power does not make the company a manufacturer, unless it 
actually engages in the business of manufacturing. The business 
must also be carried on for the purpose of selling the productn manu- 
factured, and not for the exclusive use of the company, to make it a 
manufacturer within the meaning of the bankrupt law. (Ala & Chat 
B. R. Co, V. Jones, 5 B. R. 97.) 

The final clause of this section contains in an amplified form an 
amendment made to the act of 1869 by 34 Vic c. 71, s. 1. 
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The following decisions bear upon the principle. 

A man once a trader is liable to the bankruptcy laws until all his SeG. 2. 
debts are paid, whether contracted during the period of his trading, Former trading 
(ex parte Dewdney, 15 Ves. 495 ; ex parte Bamford, 15 Ves. 458 ; Doe v. 
Lawrence, 2 Car k P. 134), or incurred before that time, and in no way 
connected with his trading, (Baillie v. Grants 9 Bing. 121 ; 2 M. & Sc. 
193, 6 Bligh 459, appealed to House of Lords.) This clause would 
probably produce a different ruling than those had in Bagwell v. 
Hamilton, 10 U. C. Jour. 305 ; and in Lacombe v. Lanctot, 16 L. C. 
Bep. 166. 

Although a commercial firm be dissolved, the members thereof are Dissolved firm, 
still partners for the liquidation of the affairs of the old partnership, 
and a writ of compulsory liquidation against them as co-partners is 
well founded. And, under any circumstances, upon the principle 
that interest is the measure of actions, a creditor of one of the indi- 
vidual partners has no right, as against the creditors of the dissolved 
firm, to oppose the attachment. (The City of Glasgow Bank v. Ar- 
buckle etal. & Kerry et al., petitioners, 16 L. C. Jurist, p. 218.) 

The fact that a manufacturing firm has been dissolved by the death Surviving 
of one of the partners, and the survivor is engaged in settling its ^ 
affairs, and closing up its business at the time of giving the draft, does 
not divest the latter of his character of manufacturer, especially when 
the debt which forms the consideration of the draft is a debt contracted 
by the firm in the course of its manufacturing business. {In re R, 
Stevens, 5. B. R. 112; s. c. Law, 397.) 

A man who has retired from business may become a bankrupt as a 
trader in respect of debts contracted during the period of his trading ; 
iWilloughhy v. Thornton, I Selw. N. P. 175; Doe. d. Barrandw, 
Lawrence, 2 C. & P. 134; Dave v. Holdsworth, Peake, 64; ex parte 
Dewdney, 15 Ves. 495.) 

5. The word " county " shall mean a county or union interpretation: 
of counties, and the word " district '' shall mean a district, ^^"""^ ^*'^'^*- 
as defined for judicial purposes by the Legislature of the 
Province wherein the same is situate. 

a. " Official Assignee " shall mean the person or persons official assignee, 
appointed by the Governor in Council, as hereinafter 
provided, to act as Assignee or Joint Assignee under 
this Act in any County or District. — " Assignee" shall Assignee, 
mean either the Official Assignee or the Assignee appoint- 
ed by the creditors, as the context may require. 

6. " Official Gazette '' shall mean the Gazette published official Gazette, 
under the authority of the Government of the Province 
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where the proceedings in Bankruptcy or Insolvency are 
carried on, or used as the official means of communication 
between the Lieutenant-Governor and the people ; and 
if no such Gazette is published, then it shall mean any 
newspaper published in the County, District or Province, 
which shall be designated by the Court or Judge for pub- 
lishing the notices required by this Act. 

c. The word " Court " shall mean the Superior Court 
in the Province of Quebec, the Court of Queen's Bench 
in the Province of Manitoba, and the County Courts in 
the Provinces of Ontario, New Brunswick, British Colum- 
bia, and Prince Edward Island, and also in Nova Scotia, 
whenever County Courts shall have been established in 
that Province, and until such County Courts are establish- 
ed it shall mean the Court of Probate of that Province. 

d. The word " Judge" shall mean a Judge of the said 
Courts respectively, having jurisdiction in the County 
or District where proceedings shall be had under this Act, 
and shall also include a Junior and Deputy Judge when 
such are appointed. 

e. The word "Debtor" shall mean any person or 

1)ersons, co-partnership, company or corporation having 
iabilities, and being subject to the provisions of this Act. 

/. The word " Insolvent" shall mean a debtor subject 
to the provisions of this Act unable to meet his engage- 
ments, or who shall have made an assignment of his 
estate for the benefit of his creditors. 

g. The words " before Notaries " or " before a Notary," 
shall mean executed in notarial form, according to the 
laws of the Province of Quebec. 

h. The word " Creditor" shall mean every person, co- 
partnership or company to whom the Insolvent is liable, 
whether primarily or secondarily,and whether as principal 
or surety ; — but, in reference to proceedings at meetings 
in Insolvency, to the right of voting, to the execution 
of a deed of composition and discharge, the consent to a 
discharge of an Insolvent, or any other consent or action 
with regard to the management and disposal of the estate 
of an Insolvent, the word " Creditor '' shall mean a person, 
co-partnership or company whose unsecured claims, to 
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an amount of one hundred dollars or upwards, have Sec. 3. 

been proved in the manner provided by this Act, and 

the proportion of claims in value required to give validity 

to any such proceeding or action shall be formed of all 

claims so proved, whether above or under one hundred 

dollars,lin3~of 'no others ; and with regard to any deed 

of composition and discharge, or the consent to a As to oreditori 

discharge of the Insolvent, no creditor whose claim is SompSS^,**^ 

not affected by such discharge shall be reckoned as one ***• 

of the required number of creditors, nor shall his claim 

be reckoned as forming part of the proportion of claims 

required to give effect to such composition and discharge. 

For all the purposes of this Act the required amount 

of the creditor's claim shall be over and above any set-off 

or counter-claim of the debtor against such creditor ; and 

every affidavit of indebtedness made by any creditor 

shall be construed as made in this sense. 

i. The word " collocated " shall mean ranked or placed collocated. 
in the dividend sheet for some dividend or sum of money. 
' j. In the case of any partnership or any company, Partnership, 
incorporate or not, the word " he, '' '' him, " or " his, " ^"d^'^P*'^*- 
used in relation to any Insolvent or Creditor, shall 
mean " the partnership " or " the company ^' or " of the 
partnership " or " of the company," (as the case may 
be) unless the context requires another interpretation to 
give such effect as the purposes of this Act require, to 
the provision in which the word occurs. 

8. A debtor shall be deemed insolvent — ^n^*!^^*^'' 

a. If he has called a meeting of his creditors for Acknowieding 
the purpose of compounding with them, or if he has "»8<>i^e»«y* 
exhibited a statement shewing his inability to meet his 
liabilities, or if he has otherwise acknowledged his insol- 
vency : 

This sub-section does not occur in the act of 1869. The other 
clauses of this section are the same as those of section 13 of that act, 
and were by it declared to be causes subjecting the debtor's estate to 
compulsory liquidation. 

Parol evidence of the acknowledgment of insolvency would probably 
be insufficient. 

** The involuntary feature of the bankrupt law is punitive in its 
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oEC. 0, character and effect, and as such should only be applied to those who 
do some act forbidden by the law, or who fail to do some act required 
by it. It is not the contracting the debt only that constitutes .the act 
of bankruptcy, but it is something that is done, or neglected to be 
done afterwards, and contemplates the power in each individual to 
refrain from doing the thing forbidden, or having the power to do the 
thing required. This every partner is presumed to possess, although 
one who has only lent his credit to the firm by holding himself out as 
a partner, and thereby liable to those who gave credit on that account, 
having no interest in the business, or having no voice in the control 
over its aflPairs, has not such power, and is not, therefore, subject to 
be declared a bankrupt for an act of bankruptcy committed by the 
firm. (Moore v. Walioriy 9 B. R.402.) Bumps, p. 386. 
Absconding. J. If he absconds or is immediately about to abscond 
from any Province in Canada with intent to defraud any 
creditor, or to defeat or delay the remedy of any creditor, 
or to avoid being arrested or served v^ith legal process ; 
or if, being out of any such Province in Canada, he so 
remains with a like intent ; or if he conceals himself 
within the limits of Canada with a like intent : 

In the Bankrupt Laws of England and the United States are pro 
visions similar to this and the following sub-sections. (See Doria, 
Law of Bank; 1874, Lee, p. 16, James on Bank. Law, 1867, p. 227 
et seq,. Bumps, pp. 30, 36.S.) 

In England an adjudication in bankruptcy cannot be sustained 
where the departure was for a fair and proper purpose, and not with 
a view of defrauding or delaying the creditors. A man has a right to 
go abroad to look after his concerns though his creditors may be 
thereby delayed. But it would be otherwise if apprehension of arrest 
were coupled with a justifiable motive. (Ex parte Mutrie, 6 Ves. 676 ; 
Warner v. Barber^ Holt, 176.) 

If a trader, after going abroad in the first instance for a proper 
object, protract his residence abroad for an unreasonable time, assign- 
ing no cause for his absence, and leaving no funds, nor making any 
arrangements for the payment of his debts, the inference will be that 
he remains abroad with intent to delay his creditors; (Oamming v. 
Bailey, 6 Bing. 370.) 

A person going abroad for a legitimate purpose, and remaining 
abroad without making any provision for the payment of his debts, or 
sending money for that purpose, is remaining abroad with intent to 
delay his creditors ; although he constantly stated in his letters his 
intention to come home in a month or six weeks, but fixed no definite 
time, {ex parte Cohn, 2 L. T. (N. S.) 90 Bank.) 
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A departure with intent to delay creditors is an act of bankruptcy, SeC. 3. 
though no creditor is thereby delayed. (Cooke's Bank. Law, 4th ed. 
74 ; Aldridge v. Ireland, 7 T. R. 512.) On the other hand, where the 
delay of the creditors is the necessary consequence of the debtor ab- 
senting himself, the departure then constitutes an act of bankruptcy. 
(Eamsbottom v. Lewis, 1 Camp., 279. See also Fowler v. Padgett, 7 
Term. Rep. 609, where this principle is fully explained and illustrated. 
See also Rawson v. Haigh, 9 Moore, 217.) 

If the intent to delay creditors can be proved, either in the depar- 
ture from the country, or in the remaining abroad, or can be inferred 
as the necessary and foreseen consequence of the delay actually pro 
duced, an act of bankruptcy will be proved, (Eden's B. L. 16.) 

The cases decided in the Province of Quebec on the subject of 
capias, when based on the interpretation of the terms " absconding, 
intending to abscond, secreting, Ac, with intent, &c.," will be found 
useful in interpreting this section and may be gathered from the fol- 
lowing cases: (Lamarche v. Lehrocq, 1 L. C. Rep. 215; Leeming v. 
Cochrane, ibid, .352 ; Wilson v. Ray, 4 L. C. Rep. 159 ; Larocque v. 
Clark, ibid, 402 ; Tremain v. Sansum, 4 L. C. Jur. 48 ; Larocque v, 
Clark, Cond. Rep., L. C. 67 ; McDougall v. Torrance, 5 L. C. Jur. 
148 ; Ross V. Bums, (in appeal), 10 L. C. Jur. 89 ; Perrault v. Deshse, 
8. c. L. R. p. 19 ; Comellv. Merrill, L. C. R. p. 357 ; Benjamin v. Wil 
son, I L. C. R. p. 351, and the numerous other cases to be found 
under this head in the reports and Digest.) 

c. Or if he secretes or is immediately about to secrete secreting 
any part of his estate and effects with intent to defraud ®^®^*®- 
his creditors, or to defeat or delay their demands or any 
of them: 

The word, " secretion " has been interpreted in the Province of 
Quebec, (where, by the Civil Code, it is made one of the grounds for 
an arrest by capias,) to mean an actual, and not a constructive, secre- 
tion. 

In the case of the Molsons Bank against McMinn ; the defendant, 
having pledged a bill of lading to the Bank, subsequently, on the 
arrival of the goods at Montreal from the upper Lakes, obtained 
possession of the bill for the ostensible purpose of attending to the 
transhipment, and gave the Bank a bailee trust receipt therefor. 
After the wheat was placed on the ocean-going vessel, and a new 
bill of lading received, he pledged this new bill to another Bank as 
security for new advances, which at once disappeared in his business, 
he being at the time, and knowing himself to be, utterly insolvent. 
The Bank had him arrested on a capias, as having secreted his pro- 
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oEC. 3. perty. It was held that though the act complained of was doubtless 
a " fraudulent making away '* it was not a secretion in law. The 
Molsons Bank v. McMinn, Superior Court, Montreal, 1874. 
See notes to previous clause. 

asSgnSg?*'^ <Z. Or if he assigns, removes or disposes of, or is about 
or attempts to assign, remove or dispose of, any of his 
property with intent to defraud, defeat, or delay his 
creditors, or any of them. 

An intent to hinder, delay, or defraud one creditor, is such an intent 
as the bankrupt act contemplates. (Perry y.Langley, 1 B. R. 659 ; s. c; 

1 L. T. 7. B. 34 ; s. c. 7 A. L. Reg. 629 ; contra, in re Dunham & Co., 

2 B. R, 17 ; s. c. I L. T. B. 89 ; s. c. 2. B, L. 488.) Bumps, p. .371. 
(Ed. 1874.) 

Intention, the The intention to defraud, defeat or delay creditors, is the main in- 
m n con t on. gj-g^j^^j^ jj^ ^j^g three foregoing acts of bankruptcy. If this intention 
actually existed at the time the act was committed, it is little matter 
whether a creditor was thereby defeated or delayed, or not, (Eobertsot^ 
V. Liddle, 9 East, 487 ; Wydovm's case, 14 Ves. 86 ; Chenowet v. Hay, 
1 M. & S. 676; Aldridge v. Ireland,\ Taunt, 273 ; Colkett v. Free- 
man, 2 T. R. 69). On the other hand a creditor being in fact delayed 
by the act, is not of itself evidence of the debtor's intention in commit- 
ting it, {ex parte Osborne, 2 Ves. & B. 177 ; Fowler v. Padget, 7 T. R. 
509). The intent can only be evidenced by the debtor's acts or ad- 
missions. If a man admit that he committed the act with such an 
intent, it is almost conclusive evidence of it, and can scarcely be ex- 
plained away, (see Hawsony. Haigh, 2 Bing. 99). Anything said or 
written by the bankrupt before his bankruptcy, tending to show the 
intent of an act equivocal in itself, is admissible, (Smith v. Cramer, 1 
Scott, 441 ; Scott V. Thomm, 6 Car. &P. 611. If the necessary conse- 
quence of the debtor's act be that his creditors must be thereby 
defrauded, defeated or delayed, this is presumptive evidence of his in- 
tention to do so. (Freeman v. Pope, L. R. 6 Chy. 6.38 ; Ram^bottom t. 
Letois, I C&mp. 279; Holroydv. Whitehead, 3 Camp. 630; ex parte 
Kilner, 2 Dea. 326 ; 3 Mon. & A. 722). The presumption raised by cir- 
cumstances attending the act may be rebutted by evidence that the 
debtor did not at the time entertain the intention imputed to him. For 
instance, he may prove that upon leaving the country he left a part- 
ner behind him, (Ramsbottom v. Lewis, \vbi supra) ; or that his 
presence out of the country was absolutely necessary in order to 
look after his concerns there, (ex parte Mutrie, 5 Ves. 676 ; Warner 
V. Barber, 1 Holt, 176) ; or that previous to his departure he made 
arrangements that the interests of his creditors should be attended 
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*o in his absence, (Ramsbotiom v. Lewis, vbi supra : and see Windham SeC. 3. 
V. Paitersony 1 Stark, 144). 

The mere intention on the part of a debtor to dispose of his property, 
-and the apprehension of his sole creditor that he will not then, 
although perfectly able, and owing no one else, pay the creditor his 
<lebt, does not bring the debtor within this clause, {Sharp et al. v. 
Matthews, 5 Prac. Rep. U. C. 10) ; Rob. & J. Dig. 411. 

€. Or if with such intent he has procured his money, conniving at 
goods, chattels, lands or property to be seized, levied on *®^"*'®* 
'or taken under or by any process or execution, having 
operation where the debtor resides or has property, 
founded upon a demand in its nature proveable under 
this Act, and for a sum exceeding two hundred dollars, 
and if such process is in force and not discharged by pay- 
jnent or in any manner provided for by law. 

Under the English act it has been held that * procuring,' means tak- Procuring 
ing the iaitiative, and causing the thing to be done in the ordinary sense 
of the word. There must be, in the act, an intent to delay or defraud 
the creditors. Where there was an honest and proper motive on the 
part of the debtor in granting a judgment, no act of bankruptcy is 
4Jommitted. {Gore v. Lloyd, 13 L. J. 366 Exch.) 

An act of bankruptcy by procuring goods to be taken in execution Actual seizure 
is not committed till actual seizure, and when so committed is not ^^^*^^' 
carried back by relation to an earlier period, {Belcher v. Gunmow, II 
Jur. 286 ; Gibson v. King, 1 Car. & M. 458.) The mere allowing a 
judgment to go by default, under which judgment the debtor's goods 
are taken in execution, is not iu itself * procuring the goods to be 
taken in execution, so as to constitute an act of bankruptcy, (Gibson 
•V. King, vbi supra). 

Refraining from entering an appearance to an action by a creditor 
on a specially endorsed writ, whereby he obtains judgment and a 
priority over other creditors, is not in itself a procuring of his goods, 
etc., to be seized or taken in execution within the meaning of the 
Act ; but it is open to the creditors to satisfy the Judge that the tak- 
ing in execution was through the procurement of the insolvent. 

The debtor must do this with intent on his own part to give a pre- 
ference to the creditor ; or with the intent to defeat or delay the 
x)peration of the act. {In re Diblee ei al. 2 B. R. 617 S. C. 3. Bt. 283.) 

/. Or if he has been actually imprisoned or upon the Being imprison- 
gaol limits for more than thirty days, in a civil action ®^' 
founded on contract for the sum of two hundred dollars 
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Sec. 3. or upwards, and still is so imprisoned or on the limits ;: 
or if, in case of such imprisonment, he has escaped out 
of prison, or from custody, or from the limits. 

This provision is not to be found in the English Act of 1869, but 
one similar existed in former Acts, (Act of 1861 c 71,) arid under it, it 
has been held that in order to constitute this act of bankruptcy there 
must be an uninterrupted imprisonment for more than thirty days*. 
If a man arrested be bailed out before the expiration of the thirty 
days, and afterwards render in discharge of his bail, and remain in 
custody thereafter, the thirty days will begin to run on the day of the 
render, and not on the day of the original arrest. (Ex parte Dufrhiey. 
1 Ves. & B. 61; THhe v. Webster, Willes, 464.) 
Delays. ^^ England the days were reckoned exclusive of the first, and. 

inclusive of the last, unless the last falls on a Sunday or holiday, or 
a day appointed for a public fast or thanksgiving. Formerly, the first 
and last days were included. Doria k Macrae on Bank. 167. 

In the Province of Quebec, neither the first nor last days would be 
included. Civil Ptocedure, Art. 24. Rules Practice in Ins., No. 12^ 

The word " day" is not defined in this Act. By sec. 143 of that of 
1869, " day" when used in the Act, was stated to mean a juridical 
day. It is probable that now, at least in the Province of Quebec,, 
non-juridical days would be reckoned in the computation of delays. 
See Art. 24 of the Code of Civil Procedure. 

By the United States Act, imprisonment for twenty days is suffi- 
cient. Bumps, p. 363. 

Making defliuit 9' ^^ ^^ ^^ wilfully neglects or refuses to appear, on 
to appear. any rule or order requiring his appearance, to be exam* 

ined as to his debts under any statute or law in that 

behalf. 
Diaobeyin ^' ^^ ^^ ^^ wilfully refuses or neglects to obey or 

rule. comply with any such rule or order made for payment 

of his debts or of any part of them. 

Personal service of such a rule would probably be required if it 
could possibly be effected ; and no proceedings could be had on such 
rule or order while a contestation was pending upon it. Lee, p. 16. 

o d te &o i« Or if he wilfully neglects or refuses to obey or 
comply with an order or decree of the Court of Chan- 
cery or of any of the judges thereof, for payment of 
money. See ex parte Danks, 2M.. & Ot. 936. Lee, p. -'SeS.. 
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j. Or if he has made any general conveyance or assign- SeO. 8. 
ment of his property for the benefit of his creditors, ;^w°«^«|gj; 
Otherwise than in the manner prescribed by this Act ; or thwiMder thia 
if, being unable to meet his liabilities in full, he makes 
any sale or conveyance of the whole or the main part of 
his stock in trade or of his assets, without the consent of 
his creditors, or without satisfying their claims. 

An assignment by a trader, by way of mortgage of his stock and j^^ff™*"^' 
implements of trade, where such an assignment does not include one- estate, 
half of all his effects, is not^er se, an act of bankruptcy, even though 
his business may be stopped thereby. ( Young v. Wand, 8 Bxch. Rep. 
221.) 

The intention to defeat or delay his creditors is of no moment with Intentton Imt 
regard to this act of bankruptcy, as that being the necessary conse- 
quence of the assignment he must in law be taken to have intended 
it. {Stewart v. Moody, 1 0. M. & R., 777; Seibert v. Spooner, 1 M. 
& W., 718 ; exparte Alsop, inreRees, 1 D. F. & J. 289 ; 29 L. J. Ba. 7.) 

Parties who were privy and had assented to a deed of assignment, 
could not set it up as an act of bankruptcy. (Bandford v. Baron, 2 
T. R. 694 ; Marshall v. Barkworth, 1 Nev. &M. 279 ; 4 B. & Ad 608.) 
V. Lee, pp. 15 & 23 ; Bumps, pp. 30, 363, 368, 370. 

It is not an element of this act of bankruptcy that the debtor shall 
be, at the time of committing it, bankrupt or insolvent, or in contem- 
plation of bankruptcy or insolvency, nor is any allegation to that 
effect necessary. (In re Dunham & Co,, 2 B. R. 17 ; s. c. 1 L. T. B. 
89 ; 8. c. 2 Bt. 488 ; in re Randall & Sunderland, 3 B. R. 18 ; s. c. 2 
L. T. B. 69 ; s. c. Deady, 567 ; in re Nickodemus, 3 B. R. 230 ; s. c. 
1 L. T. B. 140 J s. c. 2 C. L. N. 49; s. c. 16 Pitts, L. J. 223 ; in re 
Thomas Ryan, 6 Pac. T. R. ; s. c, 4 C. L. N. 460.) 

A transfer of the firm property by one partner to his copartner is 
not a conveyance to hinder or delay the firm creditors. 

A sale of all the debtor's property for a small portion in cash and 
the balance in long notes does to that extent delay creditors. (Dean 
V. Garrett, 2 B. R. 89.) Lee, p. 370. 

Jc, Or if he permits any execution issued against him AUowing ox©, 
under which any of his chattels, land or property are2»tM«i. '*"' 
seized, levied upon or taken in execution, to remain 
unsatisfied till within four days of the time fixed by the 
Sheriff or officer for the sale thereof, or for fifteen days 
after such seizure j subject, however, to the privileged 
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;Sec. 4. claim of the seizing creditor for the costs of such exe- 
cution and also to his claim for the costs of the judgment 

rroYiso as to under which such execution has issued, which shall con- 
stitute a lien upon the effects seized, or shall not do so, 
according to the law as it existed previous to the passing 
of this Act, in the Province in which the execution shaU 
issue. 

The tendency of this clause is to prevent any undue preference 
between the creditors, and is wider in its application than the preced- 
ing subsection e, which refers to "procuring" a seizure. There is 
a clearly recognized distinction between procuring and permitting, 
(in re Black v. Secor, 1 B. R. H53 ; s. c. 1 L. T. B. 39, and other au- 
thorities cited in Bumps, p. 376.) 

The English Statute of 1869, § 6, subs. 5, requires the levying of an 
execution for an amount not less than £50, and that only in the case 
of traders. 



When creditors 4. If a debtor ccascs to meet his liabilities generally 
SsignSt.*^ *° as they become due, any one or more of his creditors for 
unsecured claims of not less than one hundred dollars 
each, and amounting in the aggregate to five hundred 
dollars, may make a demand upon him either personally 
or at his chief place of business or at his domicile upon 
some grown up person of bis family or in his employ. 
Form. (Form A.) requiring him to make an assignment of his 

estate and effects for the benefit of his creditors. But 
the said demand shall not be made until the creditor or 
creditors making the same shall have filed with the clerk 
Affidavit re- Or prothonotary of the court, in which the proceedings 
quired. j^ liquidation (if any) will be carried on, his or their affi- 

davit verifying his or tlieir debt or debts, and that he or 
they is not or are not acting in collusion with the debtor, 
or to procure him any undue advantage against his 
creditors, 
treditorede- The Creditor or creditors making such demand of 
SSSfmusTeilct assignment shall in such demand elect and appoint a 
a domicile. domicile or domiciles, respectively, within the district or 
county in which such affidavit is filed, at which ser- 
vice of any answer, notice or proceeding may be served 
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on him or them; and the said clerk or prothonotary shall Sec. 4. 
keep the original and give a certified copy to the creditor 
or creditors ; and such copy shall be annexed to the 
notice served on the debtor. 



FORM A. 
Insolvent Act of 1875. 

To {name residence and description 

of Insolvent,) 

You are hereby required, to wit, by A. B., a creditor, 
for the sum of $ (describe in a summary manner 

the nature of the deht,) and by C. D. a creditor, &c., to 
make an assignment of your estate and effects under the 
above mentioned Act, for the benefit of your creditors. 
And the said creditors A. B. and C. D. hereby elect their 
respective domicile for the purposes of this demand 
at . And said A. B., C D., &c., 

have signed. 
Place date 

Signature of Creditor or Creditors. 



Insolvent Act of 1875. 

To (name J residence and description of Insolvent.) 
Take notice of the foregoing demand, the original 
whereof has been filed in the office of the Clerk (or 
Prothonotary) of the Court, at 

on the day of A.D. 187 , and 

that the creditors named therein intend to proceed upon 
such demand according to the provisions of the said Act. 
Place date 

Signature. 



" The word " debtor," applies of course only to the persons subject 
to this Act, traders or trading corporations. The first sentence of this 
section is somewhat similar to section 14 of the Act of 1869 ; but 
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DEC. 4, differs from it in requiring that the claim of any creditor joining in 
the demand shall not be less than $100, and in permitting the per- 
sonal service on the debtor to be made wherever he can be found, 
while the former statute seemed to restrict such service to " the 
county or judicial district wherein " the insolvent had his chief place 
of business." 
The other clauses of the section are likely to have a beneficial ten- 
Notice, dency, but seem to want clearness at the close, in speaking of a notice 
to.be served with the demand, while no such notice is elsewhere spoken 
of, apart from the demand, which is itself a notice, and apparently the 
only one required. However it might be considered that, as the 
original demand is not served, it is intended that a short notice, (v. 
form subjoined to Form A.) bearing the signatures of the creditors 
moving in the matter, should be appended. 

The affidavit required of absence of collusion is in conformity with 
the following decisions : 
Collusion bet- -^.n Act of Bankruptcy concerted between the bankrupt and the 
and'cre^tor ^* ^PpJyii^g creditor will not support a fiat, {ex parte Gouthwatte, 1 Rose, 
87 ; ex parte Brooks, 1 Buck, 257 ; Bamford v. Baron, 2 T. R. 594, 
n.; Eyre v. Birbeck, 2 T. R. 595, n.) But a creditor not privy to such 
concerted act might avail himself of it, (ex parte Bourne, 16 Ves. 145.) 
The bankrupt's agreeing to an act of bankruptcy at the suggestion of a 
friend, without any concert with the creditors was held to be no objec- 
tion to the adjudication. (Roberts v. Teasdale, Peake, N.P. 27 ; Simp- 
son V. Sikes, 6 M. & S., 295.) Although these decisions were ren- 
dered nugatory in England by the provisions of 12 & 13 Vic., c. 106, 
it is presumed that they will be followed in our practice. Edgar 
Ins. Act, 1869. 
Demand must This demand must be undertaken in good faith for the purpose of 
andiSt^mereiy P^^^ing the estate of the debtor in insolvency, and not merely as a 
to force pay- means of enforcing payment of a debt. Lacombe et al. v. Latictoty 16 
L. C. Rep., p. 166. In this case Lacombe and another, creditors of 
Lanctot, demanded fi*om the latter an assignment under " sec. 3, 
sub. sec. 2 of Insolvent Act of 1864," the terms of which were some- 
what similar to those of the sec under review. The latter by petition 
contested the demand, on the ground that the debt was a private one, 
that at the time of the demand he was doing business in partnership 
with another, that the partnership had not ceased to pay its liabilities, 
and that he had not ceased to meet his " commercial liabilities." 
In evidence it also was admitted by one of the creditors that the 
demand was made simply to enforce the payment of the claims of 
these two creditors. The Court held that these facts being proved, 
were sufficient to sustain the petition; and that this sec. did not 
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permit creditors to use it as a medium of simply collecting debts. It bEC. 4% 
was also evident that the demand was made in the belief that the 
petitioner would pay the claims by the fear of otherwise jeopardising 
the credit of the firm in which he was a partner. 

In England mere stoppage of payment will not place the debtor in- Mere stoppage, 
voluntarily under the operation of the bankrupt law. Sec. 6 of Act 
of 1869. Lee, pp. 15 and 16. In France, all traders who cease mak- 
ing payment (cesse paiemens) become insolvent, and liable to be dealt 
with accordingly. Code de Commerce, amdts. 1838, art. 437. 

In this Act a middle course has been adopted. It neither denies a Ceasing to meet 
presumption of insolvency by the stoppage of payment,nor treats it as ^' 

conclusive proof. And while it enables creditors in such cases to 
prepare to put the estate under their control, in the event of insol- 
vency, it also enables the debtor to relieve himself, by showing the 
stoppage to be temporary, and not produced by fraud or insufficiency 
•of assets. Vide § 6 post. 

The meaning attachable to the words of the Act may be partially 
gathered by reference to the following French authorities on the words 
cessation of payments — cessation de paiemens— in art. 437, Code de 
Commerce; 4 Pard. Droit. Coml. § 1101 ; 1 Bedarride des Faillitties, 
^ 18. The Court will, in most of such cases, exercise its discretion 
■as to whether the evidence laid before it establish a general stoppage 
of payment or not. Popham, p. 43. 

In Ontario the question has arisen whether or not the wording of Foreigners, 
the Act entitles foreigners, having property in that province, to the 
benefit of its operation . But the Court refused to decide it, unless 
brought before them in another form than in that case. Melton v. 
Nichols, 27 Q. B. K. 167. 

In England it has been questioned whether a person not residing or 
carrying on business there, can be adjudicated a bankrupt in an Eng- 
lish Court. (Ex parte and in re O'Loghlen, 23 L. T. N. S. 878 ; 19 W. 
R. 459 ; and see ex parte Harris, in re Binaconi, 9 L. T. N. S. 847 ; 
Hitchcock V. Sedgvnck, 2 Vern. 162.) 

In the United States a resident alien may avail himself of the Act. 
{In re Goodfellow, 3 B. R. 452 ; S. C. 1 L. T. B. 179 ; S. C. 3 L. T B. 
69; S.C.Lowell, 510.) 

In the Province of Quebec the fact of the debtor being a foreigner 
wculd not affect the question provided he traded there ; and in like 
manner a foreigner might make the demand. Qucere, as to trading 
<wrporations ? 

This section is of a similar nature to the clause in the United States 
statute, which provides for the issue of a compulsory writ when a 
penon " being a bank, banker, broker, merchant, trader, manufac- 



24 

b£G. 4. turer or miner, has fraudulently stopped payment, or who, being st 
bank, banker, broker, merchant, trader, manufacturer, or miner,, 
has stopped or suspended and not resumed payment within a period 
of forty days, of his commercial paper, (made or passed in the course 
of his business as such)." 

And the following decisions in reference to this clause will be of use 
in regard to our own Act.. 
Kon payment An allegation of the suspension of one piece of commercial paper 
of commercUd niakes out a prima facie case, and is sufficient. If there is any legal 
paper. reason for the non-payment, it is for the debtor to show it before the 

Court. The petitioner need not, therefore, set forth by negative alle- 
gations all the particular circumstances which by possibility might 
show the non-payment to be within the meaning of the law. It is 
sufficient that a pH^na facie case is made upon the petition. (In re 
Wilson, 8 B. R. 396 ; s. c. 21 Pitts, L. J. 22; s. c. 5 C. L. N. 549; 
in re Moses A. McXaughton, 8 B. R. 44.) 

A note given by one partner upon the dissolution of the firm on 
final settlement at tlie close of mercantile business, is not commercial 
paper. (In re CMstopher Weaver, 9 B. R. 132.) 

'J'he non-payment of one piece of paper is not of itself suspension, 
for there may be a good reason for it. But when he fails to pay for 
want of means, and continues unable to pay, he has suspended within 
the meaning of the Act, although but a single check is shewn to have 
laid over unpaid for fourteen days. (McLean v. Br own, Weber & Co., 4 
B. R. 685 ; s. c. 2 L. T. B. 169 ; in re Hercules Ins, Co., 6 B. R. 
338 ; s. c. 5 L. T. B. 400 ; s. c. 16 I. R. R. 148 ; Bumps, p. 387 
ct seq.) 
Reftisal to pay ^^ ^ "^^^ declines to pay, solely because he is not liable to pay, or 
for cause, not because he has a valid claim against the paper, or a set-off*, that is 
meet liabilities, not a stoppage or suspension within the meaning of the Bankrupt 
Act. (In re Thompson & McClallan, 3 B. R. 185; s. c. 1 L. T. B. 
137; s. c. 2 Bijs.^, 166; in re Chandler, 4 B. R. 213; s. c. Lowell, 
478 ; s. c. 2 L. T. B. 170 ; Bank v. Iron Co., 5 B. R. 491 ; s. c. ] 
L. T. B. 272 ; s. c. 19 Pitts, VV. J. 5 : s. c. 3 C. L. N. 402 ; s. c. ^ 
Leg. Int. 317; in re Charles S. Wesicott eial. 7 B. R. 285; in ^e 
Mannheim, 7 B. R. 312 ; s. c. 5 C. L. N\ 149 ; s. c. 5 Pac. L. .i. 
226 ; s. c. 6 L. T. B. 94; s. c. 6 W. J. 72.) 

A plea to a ileclaration on a promissory note, on equitable grounls, 
in bar to the turther maintenance of the action, averring the |)endeioy 
of proceedings commenced by plaintifi' against doft-nJant un<icr the 
Insolvent Act of 1864, for tlie same cause of action subsequent y to 
the declaration in the cause, was held a bad plea on demmrer. 
Baldwin v. Peterman, 16 C. P. U. C. 310.) 
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tS. If the debtot, on whom such demand is made, con- SeC. 5^ 
tends that the same was not made in conformity with aSnuf demand 
this Act, or that the claims of such creditor or creditors jJ^ouS'toWo! 
do not amount to one hundred dollars each or to five &c- 
hundred dollars in the aggregate, or that they were pro- 
cured in whole or in part for the purpose of enabling 
such creditor or creditors to take proceedings under this 
Act, or that the stoppage of payment by such debtor op if stoDpage 
was only tempora ry, an d that i t^ was Jiot_^(»usedLhy:-iUiy wry"^^ ^^^ 
tfaud or fraudulent intent, or by tKe msufficiency of the 
assets^ofsuch debtor to meet his liabilities, he may, after 
notice to such creditor or creditors, but only within five 
days from such demand, present a petition to the Judge 
praying that no further proceedings under this Act may 
be taken upon such demand, and, after hearing the par- 
ties and such evidence as may adduced before him, the 
Judge may grant or reject the prayer of his petition, with 
or without costs against either party ; but if it appears 
to the Judge that such demand has ^een made without 
r easonab le grounds, and merely as a'nieans 0/ entorcmg 
pSyment unSer coloFoT proceeding under this Act, lieProTigoasto 
may condemn the creditor or creditors making it to pay ^* ** 
treble costs. 

The hardship of proceedings taken under tlie preceding section, 
maliciously and without proper cause, may be very great; and the 
power given the Judge of awarding treble costs, if it were the debtor's 
only remedy would, on the one hand, be very inadequate to deter 
malicious persons from resorting to this means of injury or extortion, 
and, on the other, afford but a poor satisfaction to the injured party . 
It is, tlierefore, not to be imagined that where such costs are awarded 
the debtor is debarred from subsequently instituting an action of 
damages ; but before instituting such an action* it woulii be incumbent 
upon the debtor to apply for and obtain stay of the proceedings com- 
plained of. 

By the English statutes on the subject the Court seized of the 
debtor's application is empowered to award him satisfaction for the 
damages sustained in such a case. 

It has been held, in appeal to the Court of Review at Montreal, Burden of prool 
that the onus probandi is on the petitioner to establish that his 
stoppage is only temporary, and that his assets were sufficient to 
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Sec. 6. meet liabilities, Ac. {McCready v. Leamy, ll^L. C. Jur. 193.) In 
England it is the reverse. qEx parte Clay, 1 Fonblanque, 212. Pop- 
ham, p. 46.) 

In the Province of Quebec, where any portion of the debt upon 
which the demand is based has been acquired from a third party, sig- 
nification of such transfer must be made to the debtor prior to the 
making of the demand. (Jn re Taillon. & Turgeon ei ah, 13 L. C. 
Jurist, p. 19. C. C. Art. 1571). 

The notice of application required by this section is one clear day 
when the party notified resides within fifteen miles of the place where 
the proceeding is to be taken, v. sec. lOS, post. 

fredUors dt" °' ^^ Quebec it has been held that the creditors who make the demand 
manding. cannot be examined in support ; but the decision on this point was given 

on the Code of Civil Procedure (Art. 261), which will not, of course, 
apply to the other Provinces. (Turgeon y, Taillon, 13 L. C. Jur. 19.) 
Elsewhere in the Dominion, the rules of evidence to be followed will 
be those existing where the proceedings are taken. And there- 
fore, in Ontario, it has been held that the creditor, or his agent, who 
swears to the debt for an attachment, may be a witness testifying to 
the facts constituting insolvency. 5 Prac. Rep. 10 ; Pop. p. 46, 

Delay for pre- The Court cannot allow the petition to be presented after the five 
aentmg petition, j^yg^ jj^^^ g^gy^ ^j^gj^ ^^ afiidavit it has been alleged that the neg- 
lect arose through an error on the part of defendant's attorneys, and 
that defendant had a good defence. (May v, Larue, 10 L. C. Jurist, 
113. See also ex parte MoorJiouse, & Burland & SacKe, contestants. 
Court Review, Montreal, 30th June, 1868.) Popham, p. 45. 

A petition by an insolvent to stay proceedings under the Act, made 
after the expiration of five days from the demand of an assignment, on 
the ground that the insolvent has executed a deed of assignment to 
an official assignee, is too late. (Thomas dit Tranchemo7itagne a,nd 
Martin, 17 L. C. Jurist, p. 11.) See note to'following section. 

eSaSetSe for *• ^^ ^* t^® t™^ ^^ ^^^^ demand the debtor was ab- 
coBteatation or sent from the Province wherein such service was made, 
application may be made after due notice to the creditor 
or creditors, within the said period of five days, to the 
Judge on his behalf, for an enlargement of the time for 
either contesting such demand or for making an assign- 
ment ; and thereupon, if such debtor has not returned to 
such Province, the Judge may make an order enlarging 
such period and fixing the delay within which such con- 
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testation or assignment shall be made ; but such enlarge- Sec. 8. 
ment of time may be refused by the Judge if it be made ^''<>^^*«>- 
to appear to his satisfaction that the same would be pre- 
judicial to the interest of the creditors. 

This diflfers from the corresponding section (16) of the Act of 1869, 
in providing for enlarging the time for contesting the demand as well 
as for assigning. 

The Act of 1869 required the contestation to be made after notice 
and within five days, sometimes an impossibility when the creditor 
and debtor resided far apart. In the present section there is an ambi- 
guity as to whether the application must be made or only the notice 
given within the delay, but it would appear to be the application, which 
may now easily be done in all cases, as sec. four requires the creditor to 
elect a domicile in the district or county where the proceedings are to 
be carried on, and service of the notice may consequently be made at 
such elected domicile. 

7. If such petition be rejected, or if, while such peti- when debtors 
tion is pending, the debtor, without the leave of thefuWOTttoiiqS-* 
Judge or otherwise than on the terms prescribed by^*"°°* 
him, continues his trade, or proceeds with the realization 

of his assets, or if no such petition be presented within 
the aforesaid time, and the debtor during the same time 
neglects to make an assignment of his estate and effects 
for the benefit of his creditors, as hereinafter provided, 
his estate shall become subject to liquidation under this 
Act. 

This section differs from the corresponding section of the Act of 
1869, by providing for the debtor obtaining the Judge's leave to con- 
tinue hie business. The absence of a similar provision in the old Act 
was felt as a peculiar hardship in many cases ; for, even where the 
debtor had a good defence to the demand made upon him, he was 
obliged to cease doing business, or run the risk of having his whole 
estate attached under a writ of compulsory liquidation, if the claimant 
was at all reckless of consequences. 

8. No such proceedings as aforesaid shall be taken Time for com- 
under this Act to place the estate of an insolvent in liqui- S^lamgl fiSt- 
dation, unless the same are taken within three months ^^' 
S5xtjJQt£aiJieactj}r omission l-elied upon as siiSjecting 

such estate tEereto ; nor after a writ of attachment in 
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Sec. 8. liquidation has been issued while it remains in force ; nor 
after an assignment has been made under this Act. 

A distinction must here be drawn between such acts of bankruptcy 
as are precise and terminal in their character as to time, and those 
that are continuous in their nature. These latter, so long as they 
exist, would afford good grounds for the proceedings in question, even 
though more than three months had elapsed since their incipience. 
The acts specified in clauses 6 andy, of section three, would probably 
be considered of this nature, and those in clauses g, h, and i, of the 
same section might or might not be so held according to the nature of 
the rule or order issued. 

The non-payment of commercial paper at maturity, and the con- 
tinued suspension and neglect of payment, are a continuous act of 
bankruptcy. The debtor, in such case, is in a state of suspension ^ 
and non-resumption of payment. His duty to pay is just as definite 
on any day afler the day on which his commercial paper is by its 
terms payable, as it is on that day ; and on any such day he is in the 
very position, as between him and the creditors, of neglecting his 
duty, suspending, keeping in suspense, and not resuming payment- 
Whether his continued suspension and non-resumption of payment 
be termed a continuous act of bankruptcy, or be regarded as daily 
successive acts of bankruptcy, is not material. So long as it con- 
tinues, the creditors may avail themselves of it as an act of bank- 
ruptcy, committed as truly within the preceding three months as on 
the day on which the debtor first violated his commercial obligation, 
{In re Jacob Raynor, 7 B. R. 627 ; Baldioin v. Wilder, 6 B. R. 85 ; 
contra, Mendenhall v. Carter, 7 B. R. 320 ;) Bumps, p. 386. 

The act of bankruptcy relied upon must have been committed dur- 
ing the existence of the debt of the creditor making the application. 
(Bailie v. Grant, 9 Bing. 121 ; 2 M. & Scott, 193 ; Moss v. Smith, 1 
Camp., 489; Coioie v. Harris, Moo. & M., 141.) The fact that the 
creditor has since obtained, by transfer, a judgment on a claim exist- 
ing during the occurrence of the acts complained of, will not be suffi- 
cient. {Bryant v. Withers, 2 M. & S. 123 ; Doria (h Macrae^ 219.) If 
committed even on the same day that the application is made it will 
be sufficient. (Ex parte Dufrhne, 1 Ves. & B. 61 ; Hopper v. Rich- 
mond, 1 Stark, 507.) 

If the act of bankruptcy is a deed requiring registration, the delay 
for instituting proceedings will run from the date of registration. 
(Thornhill v. Link, 8 B. R. 521.) 

In England, the limit is six months, Act of 1869, e. 6 ; in Scotland, 
four months, Murdoch, 223 ; in the United States, six months^ 
1867, 221. 
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WRITS OF ATTACHMENT, &C. 

9. Any creditor, upon his affidavit, or that of his clerk, Sec. 9. 
or other duly authorized agent, that a trader is indebted 
to him in a sum proveable in insolvency of not less than 
two Jmn dred dollars , over and above the value of any Affidavits by 
security ^^^ch he holds for the same, and provided the fng writ™*°^* 
affidavit or affidavits filed disclose such facts and circum- 
stances as will satisfy the Judge or Prothonotary of the 
Superior or County Court, in the county, province or 
district, as the case may be, in which such trader has his 
chief or one of his principal places of business, that such 
trader is insolvent, and that his estate has become subject 
to liquidation under the provisions of this Act, and that 
he does not act in the premises in collusion with such 
tfader"nof to procure him any undue advantage against 
his creditors, (Form B) shall be entitled to a writ of writ of 
attachment (Form C) against the estate and effects of *"*"^°'^^*- 
such trader, addressed to the Official Assignee of the Form, 
county or district in which such writ shall issue, requir- 
ing such Official Assignee to seize and attach the estate 
and effects of such trader, and to summon him to appear 
before the Court or a Judge thereof on a day therein 
mentioned, to answer the premises. Concurrent writs concurrent 
of attachment may be issued when required, addressed ^*"'^' 
to the Official Assignee of other counties or districts in 
iiny part of the Dominion other than the county or dis- 
trict in which the same shall be issued. Such writs Proceduie. 
shall be subject as nearly as can be to the rules of pro- 
cedure of the court in ordinary suits, as to their issue 
and return, and as to all proceedings subsequent thereto 
before any court or judge. 
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FORM B. 

Insolvent Act of 1875, 



DA, ^ 

of ) 



Canada, 
Province of 
District 

A. B— — , {namey residence and description,) 

Plaintiff; 
vs. 

C. D , (name, residence and description,) 

Defendant. 

I, A. B , {name, residence and description,) being 

duly sworn, depose and say : — 

1. I am the Plaintiflfin this cause (or one of the Plain- 
tiffs, or the clerk, or the agent of the Plaintiff in this 
cause duly authorised for the purposes thereof.) 

2. The Defendant is indebted to me (or to the Plaintiff 
or as the case may he) in the sum of dollars 
currency for, {state concisely and clearly the nature of the 
debt.) 

[Note by Editor.— Alleged debt to be unsecured, or so much beyond 
value of any security held. See Sees. 8 and 9.] 

3. To the best of my knovrledge and belief the 
Defendant is Insolvent within the meaning of the Insol- 
vent Act of 1875, and has rendered himself liable to 
have his estate placed in liquidation under the said Act; 
and my reasons for so believing are as follows: {state 
concisely the facts relied upon as rendering the debtor In- 
solvent and as subjecting his estate to be placed in liqui- 
dation,) 

4t. I do not act in this matter in collusion with the 
Defendant, nor to • procure him any undue advantage 
against his creditors. 
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And I have signed ; {or I declare that I cannot sign.) 
Sworn before me, this 

day of 187 



and if the deponent cannot sign, add 
—the foregoing affidavit having been 
first read over by me to the deponent. 



V 



FORM C. 
Insolvent Act of 1875. 

Canada, f VICTORIA, by the Grace of God, 

Province of J of the United Kingdom of Great 

District of 1 Britain and Ireland, Queen, Defen- 

[der of the Faith. 
No. 

To the Official Assignee of the County (or Judicial Dis- 
trict or Electoral District, as the case may he) of 

Greeting : 

We command you at the instance of 
to attach the estate and effects, moneys and securities 
for money, vouchers, and all the office and business 
papers and documents of every kind and nature what- 
soever, of and belonging to 
if the same shall be found in (name of district or other 
territorial jurisdiction) and the same so attached, safely 
to hold, keep and detain in your charge and custody 
until the attachment thereof, which shall be so made 
under and by virtue of this writ shall be determined in 
due course of law. 

We command you also to summon the said 
to be and appear before Us, in our Court 

for at in the County {or 

District) of on the day 

of to show cause, if any he hath, why hi& 
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Sec. 9. estate should not be placed in liquidation under the 
Insolvent Act of 1875, and further to do and receive 
what, in our said Court before Us, in this behalf shall be 
considered ; and in what manner you shall have exe- 
cuted this Writ, then and there certify unto Us with 
your doings thereon, and every of them, and have you 
then and there also this Writ. 

In Witness Whereof, We have caused the Seal of 
our said Court to be hereunto affixed, at 
aforesaid , this day of 

in the year of our Lord, one thousand 
eight hundred and seventy , in the 

year of our Eeign. 



This section introduces several important changes. In the first 
place it assimilates the law in all the provinces, an unquestionable 
improvement, and at least one step however small towards a general 
assimilation of the laws of these Provinces as far as possible. 
An object which must be a desideratum with all having the prosperity 
of the Dominion at heart, and who take a large and patriotic view of 
the subject, and one which is now rendered more than ever desirable 
in view of the creation of the Supreme Court with an ultimate appel- 
late jurisdiction. 

The procedure indicated by this section more nearly resembles that 
hitherto in force in Quebec than in the other provinces, especially in 
requiring but one affidavit, that of the creditor, his clerk or agent. 

This affidavit may be made before any of the officials mentioned in 
fiec. 105, post. 

A new limitation is introduced in requiring the affidavit to declare 
that the claim on which it is based is not less than $200, beyond the 
value of any security held by the creditor moving, and also the decla- 
ration of absence of collusion ; a declaration necessary where one 
object ia view by the legislature is to do away with voluntary assign- 
ments ; although, as stated in our preface, this object will probably 
be found a too violent reaction from the ultra facility hitherto afforded 
to assignments of this nature. It is not unlikely that it will event- 
ually be found^more desirable to adopt the rule followed in the United 
States of permitting these assignments, on the petition of the insol- 
vent, for sufficient cause. 
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The procedure is also simplified and rendered less expensive, by o„p q 
providing for the writ being at once addressed to the official assignee, 
irithout requiring the intervention of the Sheriff". 

In the Province of Quebec the debt must be set out as in aflfidavits 
io hold to bail. v. 13 Rule of Prac. in Insol. 

In entitling the afl&davits, the names of the plaintiff* and defendant Affidavits, 
should appear in accordance with the form |in the schedule. CS?iarp 
•& Secord v. Matthews, 6 Prac. Rep. D . C. 10.) 

The fact of the trading, as well as the act of insolvency, must 
be proved by the afl&davits of two credible witnesses, in addition to 
the affidavit of the creditor, to support an attachment issued on the 
Act of Insolvency, created by sub-sees. 2, 3 and 4, of section three 
of Act of 1869. But this decision would seem in view of the wording 
of the present section to be without force at present. Bagwell v. 
Hamilton, 10 L. J. 305 ; C. C; Logie, Rob. & J. Dig. 410. 

When one petitioning creditor applies and fails to proceed, it is not jf creditor fliil 
•competent for another creditor to apply for adjudication on that peti- to proceed. 
tion. {In re Bristow, 3 L. R. Chy. 247). 

A creditor issuing an attachment under the Act of 1864, cannot, 
after five days from the return day of the writ, withdraw the attach- 
ment so as to prevent another creditor from intervening for the prose- 
cution of the cause. Wortfdngton v. Taylor, 10 L. J. 333; C. C. 
Logie (Rob. J. Dig. 411.) 

A limited company can maintain a petition in bankruptcy for an j^jj^^^^q^i^qq 
4idjudication, and the secretary of the company can make the neces- petition. 
«ary oath. {In re CaltJuyrp, 3 L. R. Chy. 262.) 

A trader having ceased to meet his liabilities, a demand was served Delay from 
on him on the 31 st January, requiring him to make an assignment. ^™*^^*** 
On February 6th (the 6th being a Sunday), an order was granted for 
4m attachment, which issued. One of the aflftdavits filed on appli- 
cation for the attachment was sworn to on February 4th. On an 
application to set aside the writ and all proceedings for irregularity, it 
was considered : — 

1. That the order for the issuing of the writ was not made too 
«oon. 

2. That it was immaterial that one of the affidavits was made 
within the five days allowed for petitioning under sec. 3, sub-sec. 3, 
Insolvent Act of 1864, or for making an assignment in accordance 
with the demand. 

3. That the writ of attachment should have been endorsed with a 
statement that the same was issued by order of the Judge of the 
County Court ; but an amendment was allowed on payment of costs 
by plaintiff's. {Mclnnes v. Brook, 1 L. J. U. C (N. S.) 162.) 

C 
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Sec* 9. ^^® ^^®*' ^^ ^^^se rulings does not, at first sight, appear to be in 

accordance with the provisions of the act. The ruling at Montreal,. 
in re Clark & Co, & Shaw & Davis, 1870, appears sounder, where it 
held that a petition presented on the sixth day after the demand, 
where one of these days was a Sunday, was in time. v. 12 Rule 
of Prac. in Insol., Q. 
Who a creditor. The question of what will make a person a creditor within the 
meaning of this section is not without difficulty, even when examined 
by the light of clause h of the interpretation section (No. 2). 
Unliquidated Unascertained damages claimed against an insolvent for a tort can- 
damages. jjQ^ y^ ^Yie debt relied on by an applying creditor. 

The debt must not be a claim for damages, unless ascertained and 
fixed by judgment ; therefore interest, even on a bill of exchange,, 
cannot be the subject of an applying creditor's debt, unless expressed 
to be payable upon the face of the instrument, and it cannot be added 
to the principal to make up the amount required to constitute the 
creditor's debt. (Cameron v. Smithy 2 B. & A., 305 ; ex parte Green- 
way, Buck, 412 ; ex parte Burgess^ 8 Taun. 660 ; 2 Moore, 745.) 
Ingres*. The portion of this dictum which refers to interest on commercial 

paper would not be considered sound law in Quebec ; for cap. 64 of 
the Consolidated Statutes of that Province provides that such paper 
shall bear interest from the last day of grace. 
Equitable debt ^^ would seem to be a question whether the debt of the applying 
creditor must not be a debt, for which, if payable at the time, an action 
at law could be maintained by and in the name of the creditor ; and 
whether an equitable debt is sufficient, (exparte Hawthorne, 'Mont. 
132) although such a debt may certainly be proved under bank- 
ruptcy. The obligation to pay a sum of money under an order of a 
court of Equity, although placed for some purposes on the same foot- 
ing as a judgment at law, is not a sufficient petitioning creditor's debtj, 
(ex parte Blencowe, 1 L. R. Ch. 393). It has been held that the assig- 
nee of a bond could not be an applying creditor within the meaning 
of the English Act, (ex parte Lee, 1 P. W. 782 ; Medlicofs case, 2. 
Str. 899 ] ex parte Sutton, 11 Ves. 163.) 
Transferied But semble in the Province of Quebec, that if signification of the 

^®^** transfer be previously given, proceedings would lie, (Lacombe v. 

Lanctot, 16 L. C. Jurist, 166.) 
Prescribed debt, A debt barred by the Statutes of Limitation (prescribed) is insuffi- 
cient, (Quantrock v. England, 2 W. Bl., 703; ex parte Dewdney, 15 
Ves. 479 ; Mavor v. Payne, 3 Bing. 286 ; and in the United States, 
Cornwall v. Cornwall, 6 B. R. 305 ; s. c. 6 A. L. Rev. 366) ; so is a 
debt found upon an illegal consideration, (Wells v. Girling, 1 Brod. 
andB.4t7.) 
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A sura awarded by arbitrators may constitute a good petitioning SeC. 10. 
creditor's debt, (Dawes v. Holdsworih. Peake, (U) unless the award 
be bad on its face, or the submission void, (Antrum v. Chase, 15 Ea.^JjJ/*^"^^" 
209, 1 Ro. 344; Ihiiton v. Morrison, 17 Ves., 193.) 

In Ontario, a creditor, whose debt is inimatured, may commence Unmatured 
proceedings against his debtor, who is insolvent, in like manner as he 
might have done if his debt had been overdue at the time. But in a 
case where it appeared that the debtor did not owe more than $100 
beyond the creditor's debt, none of which was at the time due, the 
Court directed that he should be allowed further time to shew, if he 
could, that he was not in fact insolvent, and so not liable to have his 
estate placed in compulsory liquidation, (in re Moore v. Luce, 18 C. 
P. U. C. 446 ; V. 13 L. C. Rep. p. 113.) 

It would seem that in the Province of Quebec the same rule would 
be followed, for, anterior to the insolvent law, writs of attachment 
could be taken against the person and property of debtors on imma- 
tured claims. (Sinclair v. Ferguson, and Robertson v. Ferguson, 8 
L. C. Rep. 239 ; Leduc v. TouHgny, 5 L. C. Jurist, 123.) 

In the United States, a creditor whose debt is not due may become 
a petitioner. It is a proveable debt, and therefore sufficient to main- 
tain a demand. (Linn v. Smith, 4 B. R. 46 ; s. c. 1 L. T. B. 299 ; 
8.C. 3L. T.B.218.) 

The debt of a surety is sufficient to support a demand Against him. Debt as surety. 
(Heylor v. Hall, Palm, 325 ; Eden, 43.) 

Two persons exchanged acceptances, and before the bills matured Accommoda- 
one committed an act of bankruptcy ; it was held that there was not ^^^^ ^^^^' 
such a debt due from him to the other as would sustain a commission 
before the other had paid his own acceptance. (Sarratt v. Custin, 4 
Taun., 208; 2 Ro. 112.) 

lO. The service of a writ of attachment issued against service of writs, 
a debtor under this Act, may be made upon him as pro- 
vided for the sei-vice of an ordinary writ of summons in 
the Province where the service is to be made, and if such 
debtor remains without such Province, or conceals him- 
self within such Province, or has no domicile in any 
Province of the Dominion, or absconds from his domicile, 
in every such case service shall be made by such notice 
or advertsement as the Judge, or in the Province of 
Quebec the Judge or Prothonotary, may order. 

Concurrent writs of attachment issued against a debtor service of con- 
may be executed without being previously served upon ®"'*'"^^' ^^^' 
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Sec. 11. him, except in cases where such debtor has his domicile 
or a place of business in the county or district in which 
the same is to be executed, when the writ may be served 
at such domicile or place of business. 

Constructive ^^® order for constructive service will issue on a summary petition 
service. based upon the return of the officer charged with the execution of the 

writ, or on the original or a supplementary affidavit of the creditor, 
his clerk or agent, or the affidavit of any third person, establishing 
the facts required. 
. A Judge in insolvency has power to rescind an order made by him 
for constructive service of a writ of attachment {Eaton v. Shannon, 
17 C. P. U. C. 692). 

When a trader in Ontario becomes insolvent, and an attachment in 
insolvency is issued to the sheriff of the county in which he resides, 
the County Court Judge has jurisdiction to issue another attachment 
to the sheriff of any County in Canada in which the insolvent has 
property, (/n re Beard, 16 Grant, 441). 

Ketnrnofwrit. M- Writs of attachment shall be made returnable 
forthwith after the execution thereof. And immediately 

Notice of issue, lipoid the receipt of a writ of attachment issued under 
this Act, the Official Assignee shall give notice of the 
/^^ issuing thereof by advertisement (Form D). 



FORM D. 
Insolvent Act of 1S75. 

A. B., 

Plaintiff. 

CD., 

Defendant. 
A writ of attachment has issued in this cause. 

(Place date) 

(Signature j) 

Official Assignee. 

The object of this notice is to prevent third parties from disposing 
of any portion of the estate which may be under their control. 
Abbott on Ins. Act, 1864. 
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No period is fixed during which the publication of this notice shall C^q "tA 
be continued. It would probably be suflfioient to publish it as pro- "^ 
vided in 8. 101 for notices of meetings; but in some cases publication 
in a local paper would also be desirable. To obviate doubts a rule of 
practice might advantageously be made in reference to this notice. 

19. The Official Assiffnee by himself or by such ^^4^***°'* °^ 
Deputy (which word shall in this Act include Deputies,) 
as he may appoint shall, under such writ of attachment, 
seize and attach all the estate, property and effects of 
the Insolvent, within the limits of the county or district • 
for which he is appointed,including his books of accounts, 
moneys, securities for moneys, and all his office or busi- 
ness papers, documents, ana vouchers of every kind and 
descnption ; and shall return with the writ a report un- 
der oath stating in general terms his proceedings on such 
writ. 

V. 21Ruleof Prac. P.ofQ. 

13. If the Official Assignee or his Deputy, is unable to Locked ]j«>p«r- 
obtain access to the interior of the house, shop, store, broke?open. 
warehouse or other premises of the Insolvent named in 

the writ, by reason of the same being locked, barred, or 
fastened, such Official Assignee or Deputy is hereby 
authorized forcibly to open the same in the presence of 
at least one witness, and to attach the property found 
therein. 

ASSIGNMENTS AND PROCEEDINGS THEREON. 

14. A debtor on whom a demand is made by a cred- ^«!S?®J?*!„^ 

nt 1 t /v»i«i how, when, ana 

itor or creditors who has or have filed the affidavit re- to whom made, 
quired, or against whom a writ of attachment has issued, 
as provided by this Act, may jnake an assignment of his 
estate to the Official Assignee appointed for the county 
or district wherein he has his domicile, or wherein he has 
his chief place of business, if he does not reside in the 
country or district wherein he carries on his business; 
and in case there is no Official Assignee in the county or 
district where he resides or wherein he carries on his 
business, then to the Official Assignee for the nearest 
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To whom 
should Act 
apply. 



Sec. 14. adjoining county or district ; but such assignment or writ 
of attachment may be set aside or annulled by the court 
or judge for want of, or for a substantial insufficiency 
in, the affidavit required by section four, or by 
section nine, on summary petition ..of any creditor 
to the amount of not Tess than one hundred dollars 
beyond the amount of any security which he holds — 
of which petition notice shall have been given to the 
debtor and to the creditor who made the demand of as- 
signment or who issued the writ of attachment, within 
eight days from the pubHcation of the notice thereof in 
the Official Gazette. 

The question of who may take advantage of the insolvent laws to 
free himself from further liabilities to his creditors is one of the most 
difficult and delicate with which the legislator has to deal. On either 
hand a danger threatens as the result of what may be enacted. On 
the one side, too great an extension of the right places in the hands of 
the fraudulent debtor a weapon which may be wielded to the great aLd 
manifest injury of his creditors, and this has been constantly felt 
under the Act of 1869. On the other, over stringent regulations are 
likely to be so cumbrous in working as to often be inefficacious, and 
either enable the debtor to make away with his property, or furnish 
the creditors with a means of extortion, by withholding their assistance 
in placing the estate in insolvency. 

The present Act differs on this point both from the Act of 1864 and 
that of 1869. The former, before it was amended, required a resolu- 
tion of a general meeting of the insolvent creditors to enable him to 
assign ; the latter threw the doors open to all. The present attempts 
to steer a middle course ; whether the result will be successful will soon 
be seen in its working. Hitherto the great obstacles in satisfactorily 
applying the principles of the n sol vent statutes have been, 1st the 
apathy of the creditors, engendered often from the little control they 
had over the estate in the earlier stages of insolvency, 2nd, the dif- 
ficulty and delay encountered in' working the act, principally owing to 
the absence of a special bankrupt court, a want not removed by this 
act, and which, as long as it exists, it is to be feared will seriously 
impede the working of any statute on the subject. 

ABslffnment It was held under the voluntary assignment clause of the acts here- 

should be ac- - . - ^i . ^i . ,., , 

cepted by assig tofore m force, that the assignment was not valid unless accepted by 

"®^* the Assignee, Yarrington v. Xyow, 12 Grant, 308; but it is doubtful 

whether the same rule would be ^applied under the section, for by the 
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ijresent act the character of the interim assignee is made more an Seq, X4. 
official and public one than heretofore, and even the assignment pro- 
vided for by this section is involuntary to a great extent. 

The question has arisen in the Courts of Ontario, whether an Insol- insolvent 
Tent, who has no estate, can partake of the benefit of the act. It arose without estate, 
incidentally in Smith, Insolvent, upon an appeal against his discharge, 
by Darling, a creditor. Adam Wilson, J., held there was an estate, 
but remarked, — " What conclusion he might have formed as to ths 
validity of an assignment where there was no estate he was not pre" 
pared to say." 4Prac. Ct. Rep. 89. In re W. Perry, an insolvent, 
-S. J, Jones, J, held that a discharge may be obtained where the 
Insolvent has made an affidavit that he has no estate to assign. L 
Jor. 1866, p. 75. 

In the Courts of Quebec, the books do not show that this point has 
l)een raised. But we are aware that Insolvents who had no estate to 
assign, have obtained a discharge from the Courts, under the act o 
1864, in cases where a deed of discharge had, and also where it had not 
been given, by the creditors. Pop. p. 21. 

This question cannot be considered very materially altered by the 
ohanges made by the present act in reference to composition and dis- 
charge ; but ampler power is given to the court or judge in dealing 
Tvith it, see sees. 49 et seq., and especially section 53, which provides 
for the suspension or refusal of the discharge where the estate will not 
pay thirty three cents on the dollar. 

A petition calling in question the validity of an assignment Petition ques- 
under the Act, must be served upon the insolvent as well as upon the ment must be 
Assignee. (In re Gravel and Stewart, and Vilbon Ptr. 17 L. O.^^J^^^ 
Jurist, p.) — 

: — An assignment under the Act by one member only of a co-part- Assignment by 
nership cannot operate as an assignment of the Partnership Estate. 
iCoumot/er vs. Tranchemontagne et al, and Bartheint. party, C. of 
R. 18 L. C. J. p. 335.) 

IS, The assignment mentioned in the next preceding Form of assign, 
section may be in the form E ; and in the Province of"*®"*" 
Quebec the deed of assignment may be received by a 
notary in the authentic form. 
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Sec. 16. FORM E. 

Insolvent Act of 1875. 

This assignment made between of the 

first part, and of the second part^ 

witnesses, 

(or) 
On this day of 

before the undersigned notaries 
came and appeared 
of the first part, and 

of the second part, which said parties declared to us 
notaries : — 

That under the provisions of " The Insolvent Act of 
1875" the said party of the first part, being insolvent, 
has assigned and hereby does assign to the said party of 
the second part, accepting thereof as Assignee under the 
said Act, and for the purposes therein provided, all his^ 
estate and effects, real and personal, of every nature and 
kind whatsoever. 

To have and to hold to the party of the second part as 
Assignee for the purposes and under the Act aforesaid. 

In witness, whereof, &c. 

(or) 
Done and passed, &c. 

By sec. 7 of the act of 1869, this instrument in the provinces, other 
than Quebec, was required to be in duplicate ; and this method should 
probably still be followed. 

It was provided by sec. 116 of the act of 1869 that " all deeds of 
" assignment, &c., shall be executed in the manner in which deeds are 
"usually executed in the province wherein such deeds shall res- 
" pectively bear date," and under that section it has always been 
considered that in the Province of Quebec they should be executed 
before a notary. 

Efltectof aasign- 16. Whenever an Insolvent shall have made an assign- 

™*"** ment, and in case no assignment shall have been made,. 

but a writ or concurrent writs of attachment shall have 
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issued as provided for by this Actj such ass igqpiea^ q^ SeC. 16. 
such writ or writs of attachment, as the case may be, 
shall vest in the Official Assiffneeof the county or dis- 
inct wherein the^same shall have issued ^ all nght^p ower, 
title and interest w hich the insoIyenTljiks.JnJi^^ any 

f"^ il or personal propeHy , including his books of account, 
vouchers, letters, accounts, titles to property and 
other papers and documents relating to his business and 
estate, all moneys and negotiable papers, stocks, bonds 
and other securities, and generally all assets of any kind 
or description whatsoever which he may be possessed of 
or entitled to up to the time of his obtaining a discharge 
from his liabilities, under the same charges and obligations 
as he was liable to with regard to the same ; a nd the Assig- 
nee shall hold the same in trust for the beneSTof ^ihe 
insolvent and his creditors, and subject to the orders of 
the court or judge ; and he may upon such order and 
before any meeting of the creditors, institute any conser- consorvatoiy 
vatory process or any proceeding that may be necessary ^^^^^ ^^' 
for the protection of the estate ; he may also, upon such 
order, sell and dispose of any part of the estate and 
eflfects of the Insolvent which may be of a perishable 
nature : such assignment or writ or writs of attachment 
shall not however, vest in the assignee such real and 
personal property as are exempt from seizure and sale certain proper- 
under execution, by virtue of the several Statutes in that irom^M^uw. 
case made and provided in the several Provinces of the 
Dominion respectively, nor the property which the In- 
solvent may hold as trustee for others. 

The spirit of this section is that all property and every beneficial All property in 
interest which the in sol vent personally has shall, vi^ith certain specific JJ^^^^^j^J^mJcSJ 
exceptions, be vested in the assignee fbr the benefit of his creditors. *°*®'^*. *** ^ 
It differs somewhat from the corresponding section (No. 10) of the nee. 
act of 1869, and especially by the insertion of the important modifying 
clause "under the same charges and obligations as he (the insolvent) 
" was liable to with regard to the same." 

Moneys seized, by a judgment creditor of the Insolvent, prior to Moneys under 
the assignment, but at the time of the assignment pending in Court, seizure, 
are vested in the assignee, to be divided among the creditors generally 
according to the provisions of the Act, subject to the seizing creditor's 
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Sec. 16. 



Proceeds ot 
property sold 
under execu- 
tion. 



Execution irre< 
l^ularly issued. 



Law suits sus- 
pended. 



lieu, for costs, see sec. 83, post, and consequently the case of 
Bacon V. Douglas, and Converse Ass, 15 L. C. Rep. 456., is no 
longer a precedent. 

When a sale has been had under an execution against a judgment 
debtor, who afterwards made an assignment, the proceeds of the sale 
are not vested in the assignee, but go to the creditor. Brand v. 
Bickell, Upper Canada Law Jour. p. 95., but subject to the plaintiflTs 
lien for costs, see sec. 83^05^. 

" Where a writ offi.fa. issued on judgment on a specially endorsed 
writ before the expiration of eight days from the last day for appear- 
ance it was held to be irregular ; and the defendant having made a 
voluntary assignment five days after the issue of the writ, the assignee 
succeeded in setting aside the execution with costs, (Randal v. Bow- 
inan, 1 L. J. U. C. (N.S.) 158.) This case was decided under the 
Act of 1864 J and does not touch the question whether after a sale 
under such an irregular execution, even since the passage of the 
amending Act of 1865, sec. 13, or after payment over of the proceeds 
since this Act, the assignee could secure for the general creditors the 
proceeds of the sale, as against the execution creditor. 

" Where a final judgment in default of appearance to a specially en- 
dorsed writ was entered on 23rd January, and execution issued on 
30th of same month, and a writ of attachment under the insolvent 
Act issued on 3rd February, an application on 2Sth March, at the 
instance of the ofiicial assignee, to set aside the judgment, as irregular 
for a defect in the affidavit of service, was held to be too late" (Dunn v. 
Dunn, 1 L. J. U. C. (N.S.) 2^9)., Edgar 1869 p. 61. 

The assignment suspends law suits pending by or against the In- 
solvent. After the assignment the Assignee may move in any suit 
for the suspension of the proceedings, until after he can formally 
appear therein, to prosecute or defend it, m his official capacity. In 
appeal, Burland v. Larocque, 12 L. C. Jur. 292. 

" These provisions remove to a great extent the opportunity for the 
preferential judgments so frequently given by debtors in insolvent cir- 
cumstances. An equal distribution of the estate of an insolvent is the 
aim of these laws, and this object could scarcely be accomplished so 
long as it was in the power of a bankrupt to give disgraceful prefer- 
ences by allowing a favored creditor to obtain a judgment by default, 
and secure priority of execution. 

" The necessity for this change which was also found in the statute 
of 1869, was shewn in a striking manner by the decision in Thome v. 
Torrance, 16 U. C, C. P. 445 (affirmed on appeal, 18 U. C, C. P. 
29). In that case certain debtors executed a deed of assignment for 
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payment of creditors, but not in accordance with the Act of 1864. gj,Q Jg 
Thome subsequently to this deed issued a writ of execution against 
the debtors, and then himself took proceedings in insolvency against 
their estate for the general benefit creditors. It was held that the assign 
ment was an act ot bankruptcy and void, and therefore the execution 
plaintiff, although also petitioner in insolvency, could enforce his ex- 
ecution against the debtors of the estate to the postponement of the rest 
of the creditors. This decision was followed m Eose v. Browiiy 16 U. 
C. C. P. 477.'' Edgar 1869, p. 61. 

The lien of a vendor for unpaid purchase money attaches to the Vendor's lien, 
land in the hands of the assignee in insolvency of the purchaser,( Van 
Wagner v. Findlay, 14 Grant, 53; Mitford v. Mitford, 9 Ves. 100; 
Cfrani v. Mills, 2 Ves. & B. 306 ; Chapman v. Tamier, 1 Vern. 267) 
and in Quebec he has his bailleur defonds claim. 

It is probable that the general jurisdiction of the Court of Chancery Trustee?, bank- 
in all matters relating to trusts would place it in the power of that appointment "of 
Court to appoint a new trustee in case of the bankruptcy of a former °^'^'- 
one ; although it was thought necessary to clothe the Court in Eng- 
land with that power by statute, (6 Geo. IV. c 16, s. 79 ; 12 & 13 Vic. 
c. 106, 8. 130). These provisions, however, do not render it imper- 
ative on the Court to remove a trustee from the trust upon his bank- 
ruptcy ; but he will be removed if his bankruptcy in the smallest 
degree endangers the trust. {In re Bridgman's Trust, 6 Jur. (N.S.) 
1065). In case of the bankruptcy of a trustee the Court of Chancery 
may appoint a receiver to act in his stead, {ex parte Ellis, 1 Atk. 
101 ; Langley v. Hawke, 5 Mad. 46.) 

Property which has been placed in the hands of a man for a specific pronerty depo- 
purpose will not pass to his assignee upon his bankruptcy. As where yeSt for snednl 
bills of exchange were remitted to bankers in London with permission purpose does 
. 1. , .. /. .' ^ 1 xi X • /. . not pas3 to as- 

to discount them for a particular purpose, and they were not m fact signec. 

discounted before the bankruptcy of the banker to whom they were 
remitted, but carried to account, the property was held to remain in the 
party making the remittance, {Thompson v. Giles, 2 B. & C. 422 ; ex 
parte Frere, Mo. and M. 263). Also, where a bankrupt was allowed 
by his assignees to remain in possession of his house and furniture, 
in order to assist in settling the affairs of the bankrupt estate, and the 
bankrupt traded and became bankrupt a second time, it was holden 
that the furniture, &c., still remained the property of the assignees, 
under the first commission, and did not pass under the second assign- 
ment, {Walker v. Bumell, Doug. 317, and see Mullen v. Moss, 1 M. 
&S.,335). 
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Sec. 16. Trust funds were invested in the purchase of transferable shares in 

a banking company, in the name of one of the trustees, who executed 

Sharea inljointa declaration of the trusts thereof (the rules of the company not 
8tocK company ,, ., -i.i ,.. f j 

held by trustee, allowmg shares to stand m the names of jomt owners or cestuis que 

irtisteni.) The trustee was also a proprietor of shares in his own 
right in the same company and made various sales and purchases of 
shares therein. There was nothing to distinguish which were the 
individual shares held by the different proprietors, the same being in 
the nature of a capital expressed by quantity. The trustee contracted 
to assign a certain number of shares to the banking company as a 
security for advances which they made to him ; he afterwards became 
bankrupt. It was held, that the trustee must be presumed to have 
transferred or pledged such shares as belonged to himself, and so far 
as he had shares of his own, not to have transferred or pledged the 
shares of his cestuis que irustent. That therefore the cestuis que trustenf 
were entitled to so many of the shares standing in the name of the 
trustee at the time of his bankruptcy as could be presumed to be- 
identical with the shares in which the trust funds were invested, from 
the fact that such a number of shares had always thenceforward 
stood in the name of the trustee. That the equitable title of the 
cestuis que trustent to the shares purchased with the trust funds was 
perfected without notice to the banking company, by the execution of 
the declaration of trust thereof, (Pinkeii v. Wright, 2 Hare, 120 ; 12 
L. J. Ch. 119.) 
Mixture of trust If a trustee mixes a trust fund with money of his own, as long as 
j^h private ^^^ mixed fund remains under his control, either in its original shape, 
or in such substituted form that it can be traced, it is primarily 
liable to answer the trust. Therefore where a man, on the verge of 
bankruptcy, made out of a mixed fund of his own and trust moneys, 
payments to creditors, but without any fraudulent preference, the 
owners of the trust moneys were held entitled, as against the assignees 
in bankruptcy, to recover the value of their property out of the 
remainder of the mixed fund found in the possession of the bankrupt 
in an altered form, but sufficiently marked ; and it seems that the 
decision would have been the same even if the payments by the bank- 
rupt had been fraudulent preferences, as the money forming his share 
of the mixed fund was at his disposal at the time those payments 
were made, and would, therefore, for this purpose be looked on as 
his own moneys, (Frith v. Cortland, 11 Jur. (N. S.) 238 ; 34 L. J. 
Ch. 301 ; 13 W. R. 493 ; 12 L. T. (N. S.) 176.) 
When trust Under previous statutes it was well established that property held 

{SSy'to 1 a« to by the bankrupt as a trustee did not pass to the assignees, although 
aasignee. 
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such property might come literally within the sections, as to order gpQ^ \Q^ 

jind disposition, corresponding to the 5th clause of this section, unless 

the trust were created for the mere object of concealing who was the pr^mjijent 

beneficial owner, or otherwise not hondfide^ (Caffreyv, Darby, 6 Ves. trusts. 

496 ; Copeman v. Gallant , IP. W. M.S. 31 4; ex parte Smith, in re 

Manning, 4: De&.ScC. 519 i Joyv. CampftcW, 1 Sch.& L. 328.) Where, 

however, a trust of property was created in order to conceal who was 

the beneficial owner of it, such property became divisible among the 

creditors upon the bankruptcy of the trustee. By the rules of an 

insurance company, no person, except a director, was permitted to 

hold more than two shares in his own name ; but no rule prevented a 

person from being beneficially entitled to more than two shares, by 

holding them in the name of another party. A proprietor, who was 

4ilready the holder of two shares, having purchased two otlfers, caused 

them to be entered in the name of the bankrupt in the company's 

books, with the knowledge of one of the directors and the actuary. 

The bankrupt signed a declaration of trust, that he held the shares 

^ trustee for the proprietor ; but no notice of the trust was taken in 

the books of the company, and the bankrupt held the certificate of 

the shares, and continued to receive the dividends thereon, accounting 

for them from time to time to the proprietor up to the period of his 

bankruptcy, when the shares were still standing in his name ; during 

•all which time he was treated as owner by the company, had notice 

of meetings served upon him, attended meetings of the shareholders, 

And voted as a shareholder. It was held, that the shares were in the 

order and disposition of the bankrupt, as reputed owner; ex parte 

Burbudge, 1 Dea. 131, reversing the decision reported; sub nom. 

ex parte Watkins, 4 D. & Ca. 87 ; 1 M. & A. 689. 

By the rules of a joint-stock company, only principals could become 
subscribers. The petitioner purchased forty shares in the name of 
the bankrupt, who verbally declared that he held them as a trustee 
for the petitioner, and the certificates of the shares were kept in the 
possession of the petitioner ; but no notice was given to the company 
of the trust, nor did the bankrupt sign a written declaration of trust, 
until seven days before the fiat was issued : it was held, that the 
shares were in the order and disposition of the bankrupt, as reputed 
owner, and passed to his assignees; ex parte Orr, 1 Dea. 166 ; 2 Mo. & 
724. These cases were, however, decided when there did not exist an 
A. express enactment that property held by the bankrupt in trust for 
any other person should not be divisible among his creditors ; and it 
seems probable that the introduction of such an enactment by the 
first clause of this section may enable persons, in some cases, to 
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Sec. 16. evade the operation of the 5th clause of this section, which relates to 
property in the order or disposition of the bankrupt. 

Under the sections of the Acts of 18G4 and 1869, which contained 

similar provisions to the present one, it was held in Quebec: — Ist. 

Goods on com- "^^^^ goods deposited with a firm, to be sold on commission, are 

mission do not properties held for the benefit of another, and therefore on the insol- 

* vency of such firm, they do not vest in the assignee ; — and, 

2ndly. That such goods cannot be detained from the owner by the 
assignee, though they had been seized by the landlord for rent, prior 
to the issue of the attachment in insolvency, and he had fyled a claim 
with the assignee, asserting his lien for unpaid rent, (Lawlorv. Walker ^ 
17L. C.Rep. 349). 

The Court therefore treated the merchant, entrusted with the sale of 
the goods on commission, as a trustee, under those sections of the 
former Acts, (Pop. p. Yl). 

The owner of goods may, under such circumstances, reclaim them 
by petition to the Judge, in a summary manner, according to § 125 
post. 

Although, in England as here, all the property acquired by the 

nisolvent mav bankrupt up to the time of his discharge passes to his assignees, as 

certain cages, well as the right of action respecting it, he may there maintain a suit 

for his personal labour performed after the issuing of an assignment,. 

(Chippendale v. Tomlinson, Cook, 428; Silk v. Osborne, 1 Esp. 140; 

Williams & Chambers, 11 Jur., 798); and he may sue upon after 

acquired property, or on a contract, unless the assignee interferes, 

( Webb V. Fox, 7 T. R. 391 ; Fowler v. Down, 1 B. & P. 44; Evans v. 

. Brown, 1 Esp. 170 ; Leroche v. Wakeman, Peake, 190) ; or sue upon a 

contract made with him, {Camming v. Roebuck, Holt, 172) ; unless 

the assignees interfere {Kitchen v. Bartsch, 7 East, 63; Herbert v. 

Sayer, 2 Dow. & L. 49). 

The plaintifi' had been engaged in business in Canada, though not 
permanently resident there. He was arrested by defendant, a con- 
stable, who took possession of money found on him, and being dis- 
charged, he sued the defendant for the money ; a writ of attachment 
having issued against him, one M. \\as appointed Official Assignee,, 
and applied, under Sec. 4 sub. s. 9 of the Insolvent Act of 1864, to be 
Property of allowed to intervene and represent the Plaintiff in the suit. The 
solventf^ °' plaintiff objected, contending that as a foreigner he was not liable to 
the insolvent laws. The point being one of great practical importance 
raised for the first time, the Court with a view to have it properly 
brought up, left the Assignee to sue the defendant for the money so 
that the defendant might apply under the Interpleader Act, and the 
question be represented on the record in a feigned issue. {Mellon vs. 
^/cAoZ^, 27 Q.B. 167.) 
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Sec. 16. 

By eec. 39 of this Act, the insolvent, if he shall sue out " any writ," 
l>efore he obtains a discharge, must give to the opposite partv securitv Mutt give Pecu- 
for costs. ' ^ ritylorcoste. 

A customer deposited with a banker two bills of £1,000, endorsed 
by him, for the amount of which it was agreed he should draw, the charge ou de- 
Itankers refusing to discount them. The customer only drew for £65, P^"^* 
and the bankers employed a broker to discount the bills, and became 
bankrupt in less than three weeks after they were originally deposited 
with them by the customer; it was held, that the customer was 
entitled to the proceeds of the bills, (ex parte Edwards, 2 M. D. & 
D. 625). 

Where money is paid by A. to B., to be applied by the latter, pur- jionry paid be- 

suant to a binding contract between the parties, A. cannot revoke its ^^^^ ^^\*\ "^^ *<^* 
... » 1 . rt /»,.,. . coverable. 

destmation. An act done m performance of a bindmg contract is not 

revocable. In ordinary cases, where a man is bound to pay money 
on a given day, a payment made before the day is not revocable. The 
drawer of an accommodation bill, a few days before it was due, volun- 
tarily, and not in contemplation of bankruptcy, gave to the acceptor 
money wherewith to pay the bill. Before the bill was due the drawer 
became bankrupt, and his assignees sued the acceptor for the amount 
of the bill, as for money had and received to their use : it was held 
that the action was not maintainable, as the authority to apply the 
money in payment of the bill, having been conferred by the drawer 
upon the defendant, in performance of his implied contract to indem- 
nify, was irrevocable, (Yates v. Hoppe, 9 C. B. 541 ; 14 Jur. 372; 19 
L. J. C. P. 180. See Walker v. Eosiron, 9 M. & W. 411). 

A manufacturer. A., proposed to a firm of B. & C, who were the Monov dostinod 
home agents of A.'s foreign consignees, that they should make ^^ «^pecial i-ay- 
advances to him against the consignments, and that " tlie proceeds of 
sales above the advances," should go to the liquidation of an old claim 
of B. & C. against A. B. & C. assented to this arrangement by a letter 
which, after stating that there were two ways of making advances — 
one for A. to draw on B. & C, and take their acceptances, and nego 
tiate them ; the other, for B. & C. to advance cash to A. and draw 
on A. for the amounts, A. to accept, and B. & C. to negotiate con- 
cluded thus : " and we shall retire that acceptance from proceeds ot 
the sales," In pursuance of this arrangement, A. directed his con- 
signees to remit to B. & C, and B. & C. made advances to A. by draw- 
ing on him, negotiating his acceptances, and remitting the proceeds 
to him. Afterwards B. & C. being in want of money, directed the 
consignees to remit not to themselves, but to a firm of bankers, C. & 
D., (having a common partner with themselves) as a security for 
advances made by C. & D. to B. & C. Upon B. & C. becoming bank- 
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Sec. 1 6. ^"P* ^^ ^*® ^®^^' ^^^^ C* * ^- ^^ notice of the arrangement between 
A. and B. & C, through the fact of the common partner; and that 
upon the construction of the contract, the remittances in the hands of 
C. & D., were appropriated in equity, first, to the payment of A.'s 
acceptances, and subject thereto to the discharge of the old claim, 
(Steele v. Stewart, L. R. 2, Eq. 84. See ex parte Brooke, in re Ham- 
mond, 17 L. R. 665 ; 20 L. T. N. S. 647). 

Money Psrainst The plaintiffs purchased from the N. Bank a bill of exchange, 

exchange had drawn on the L. Bank, upon the faith of representations by the N. 

been drawn. Bank that they had funds in the L. Bank, out of which the bill 

would be paid at maturity ; but soon after the purchase, the N. Bank 

having stopped payment (without any proceedings in bankruptcy) the 

L. bank refused to accept or pay the bill, although they had ample 

funds of the N. Bank. It was held, that thie plain tiflfs were entitled 

to payment out of those funds, the money having been paid on the 

faith of thiB representation j but upon appeal it was held that the 

funds had not been specifically appropriated to meet the bills, and 

that the plaintiffs were not entitled, (Thompson v. Simpson, 18 W. R. 

1090 ; reversing L. R. 9 Eq., 497 ; 18 W. R. 964; see Farley v. Turner, 

26 L. J. Ch., 710; in re Earned' s Banking Co., ex parte Massey, 22 

L. T. (N. S.) 853. 

Dividend war- Dividend warrants on which the bankrupts in the character of stock 

rants entrusted . . 

to stock brokers brokers were entrusted to receive the dividends, and which they had 

their^ass^gnee? pledged for their own debt, were ordered to be delivered up to trustees 

who had employed the bankrupt as their broker, {ex parte Greg&ry, 2 

M.D. &D.,613). 

Securities of ^ trustee, with the consent of his cestui que trust, pledged 

held by partner Madras government notes, held by him in trust for the benefit of a 

pf^ged by firm firm of which he was a partner. The notes were afterwards 

«Y^*f partner redeemed and delivered to the firm. Subsequently the firm, without 

done so. the consent of the cestui que trust, pledged them for a similar purpose. 

The firm being insolvent and bankruptcy imminent, the trustee 

redeemed the notes with partnership assets, indorsed them to himself 

personally, and replaced them in his private chest. The firm became 

bankrupt, and it was held, that the notes, which had been set apart 

as belonging to the plaintifi*, were not in the order and disposition of 

the firm (Sinclair v. Wilson, 20 Bear, 324 ; 1 Jur. (N.S.) 967 ; 24 L. 

J. Ch. 537). 

SJodfsWp^ifed The bankrupt shipped goods to M., at New South Wales, and 
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estlned to epe- the petitioner accepted bills drawn by the bankrupt for the invoice 
cial purpose. r r ^ x^ 

price, upon the express agreement that the proceeds of the several 

consignments should be received by the petitioner, and be appro- 
priated by him in discharge of such acceptances, and notice of 
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this agreement was given to M. Two bills which were remitted to SeC. 16. 
EDgland by M., on account of the proceeds of some of the shipments 
made by the bankrupt to M., to be applied in discharge of the peti- 
tioner's acceptances; the proceeds remitted were clothed with a trust 
in favor of the acceptor of the bills, there being in fact an equitable 
assignment of such proceeds. (Ex parte Flowery 4 Dea. & C, 449 ; 2 
Mo. & A. 224; see ex parte Copeland, 3 Dea. & C, 199 ; Ex parte 
Prescoti, lb. 218. 

Customers drew checks on their bankers, with whom their accounts Cheques in in- 
were already overdrawn, and paid away the cheques, which came to the fol^g^'ui^^l'- 

hands of other bankers. The second bankers remitted to the first the Pose niust be so 

used, 
cheques in a printed circular, desiring the amount of them to be paid to 

the London correspondents of the second bankers. Notwithstanding 
this circular, the custom between the bankers was to pay one another's 
cheques, so far as circumstances. permitted, by remittances of notes of 
the bankers sending the cheques directly to those bankers, the un- 
derstanding being, however, that the cheques should be paid on the 
day on which they were received, or the day following, either by such 
remittances, or according to the directions of the circular. The first 
bankers gave the second credit in their books for the amount of the 
cheques, but became bankrupt three days after receiving them, and 
without having made any payment or remittance in respect of them, 
knowing at the time of receiving the cheques that bankruptcy 
was inevitable. The assignees obtained payment from the customers 
of the full amount of the cheques : it was held, that the second 
bankers were entitled to payment in full of the same amount out of 
the bankrupt's estate, {ex parte Cole, in re Wise, 3 M. D. & D. 189 ; 
Lee, p. 75). 

Even before the passing of this Statute it was held that, upon an Executors, 
executor or administrator becoming bankrupt, the property in his 
possession belonging to the testator or intestate, which could be dis- 
tinguished from his own property was not distributable, (Ludlow v. 
Brouming, 11 Mod. 138 ; ex parte Ellis, 1 Atk. 101 ; ex parte Marsh, 
lb. 159; Viner v. Cadell, 3 Bsp. 88; nor could money which could 
be specifically distinguished as belonging to the deceased be seized 
under the bankruptcy, (Howard v. Jemmett, 3 Burr. 1369, cited by 
Lord Kenyon, in Parr v. Newman 4 T. R. 648 j see. 1 Winns. Ex., 
633-535, 4th ed.). "Where assignees po(»M8ed themselves of effects 
which belonged to the bankrupt as executor oAly, the Court of Chan- 
cery, upon the application of the testator's creditors, would appoint a 
receiver, to whom the assignees should account, (ex parte Ellis, in re Executor em- 

Winsmne, 1 Atk. 101). A testator may by his will give a qualified fo taS^^^^^ 

D 
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Sec. 16. P^^®^ to his executor to trade with a specific portion of the assets, so 
that, in the event of the executor becoming bankrupt, the rest of the 
assets will not be aflfected by the bankruptcy, although the whole of 
the executor's private property will be liable, (car parte Garland, 10 
Ves. 110 ; Outbush v. Cutbush, 1 Bear. 184 ; Thompson v. Andrews, 
1 M. & R. 116. An executor carrying on his testator^s trade pledges 
to the creditors of that trade his own responsibility. In addition to 
his personal liability, the trust funds committed to him for the pur- 
poses of the trade by the testator are also pledged. In cases of thib 
nature the material enquiry therefore is, to what extent has the tes- 
tator authorized the executor to employ his assets in the trade? If the 
executor do not go beyond his authority, then the assets employed by 
him in the trade can never be proved under the commission ; they are 
a part of the capital of the trade to pay its debts ; but, on the other 
hand# if in breach of his trust, he make use of the assets in the trade, 
to an extent not authorized by the will, the excess so employed may 
be proved as a debt under the commission. It is the same thing as 
if the executor had employed the assets of another estate in the trade, 
{ex parte Richardson, in re Hodson, Buck, 209). A testator directed 
that it should be lawful for his wife to retain in her hands and employ 
any sum not exceeding £6,000, in carrying on the trade in which he 
might be engaged at his decease, and he appointed his wife and son 
executrix and executor. The widow carried on the testator's trade, 
taking the son into partnership, and the moneys received were placed 
at the bankers to their joint account : it was held, on their bank- 
ruptcy, that the employment of £6,000 of the assets in the trade so 
carried on was authorized by the will, and gave no right of proof in 
competition with the joint creditors, and that the circumstance of the 
son being taken into partnership made no difference, (ex parte and in re 
Butterfield, 1 De G. 319, 570) ; Lee, p. 77. 
Kiffht to pub- The right to publish a newspaper has been held to pass to the 
lisK newspaper, assignees, (Longman v. IHpp, 2 B. & P. N. R. 67 ; ex parte Fossin 

re Baldwin, 2 D. & J. 230). 
Goodwill ot It l^a-s been held that the goodwill of the bankrupt's trade, so far as 
toa^** P*88e8 it is local, might pass to his assignees, (ex parte Thomas, 2 M. D. & D. 
294) ; as where the goodwill of the business was nothing more than 
an advantage attached to the possession of a house, the lease of which 
passed to the assignees, ( Chissum v. Dewes, 6 Russ, 29 ; Parry Pearcey 
3 Madd. 74 ; But where a bankrupt's trade as a waggoner was sold 
by his assignees with the goodwill, the Court, in the absence of any 
covenant on the part of the bankrupt, refused to grant an injunction 
to restrain the bankrupt, who had obtained hie certificate, from carry- 
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5fig on a similar trade on part of the same road, (Omiwell v. Lye, 17 SeC, 15^ 
Ves. 335 ; 1 Rose, 123). The name or style of a firny constitutes 
part of its assets, and is a proper subject for valuation, {Banks v. 
mson, 6 N. R. 373). 

An option to take a lease was held to be an interest in land, within Option to take 
Act 1840, 8. 142 ; BucMand v. Papillon, L. R. 2, ch. 71; Lee, p. 80. ^®**®- 

An interest in property given to an uncertificated bankrupt, con tin- p^ ^^^ 
gently on his obtaining his certificate^ was held to pass to his assignees ditionalljgiveB 
in bankruptcy, on the certificate being granted, (Davidson v. Chalmers^ insolvent. 
23Dea. 653); Lee, p. 80. 

It is most im.portant that an attachment should supersede any other Attachment 
writs in the hands of the sheriff". An equal distribution of the estate Q!Jg®''*^jJL** 
of an insolvent is the aim of these laws, and this object had very 
little chance of being accomplished so long as it was in the power of 
* bankrupt to give disgraceful preferences by allowing a favored 
creditor to get a judgment by default, and secure priority of execution. 

Even before this special enactment,a8 an amendment to the act of 1864, 
it was more than doubtful whether an assignment or writ of attach- 
ment did not cover property of the insolvent under actual seizure by 
execution. Indeed it has been so held by a County Court Judge, in a 
case where a writ of attachment under the Absconding Debtors' Act 
was received by a sheriff", and acted upon by his attaching defendant's 
goods. Writs of ^. fa, were also placed in his hands against defen* 
dant, and he subsequently received an attachment in insolvency. In 
this case it was held that the ordinary writ of attachment, as well as 
^^ fi* fct' could not have the effect of keeping the insolvent's pro- 
perty out of the hands of the assignee, (Henry v. Douglas , 1 L. J. U> 
C. (N.S.) 108). 

Where a memorial of judgment had been obtained and duly regis* judcwieni 
4ered before insolvency by a creditor of the insolvent, but no execution registered 
bad issued thereon, it was decided, in a special case stated on the e^te^cr^tes a 
equity side of the Supreme Court, that the plaintiff", the judgment ere- ^^®'^' 
ditor, could enforce his lien upon the real estate of the insolvent, and 
that an order should be made directing the assignee, the defendant, to 
pay to the plaintiff the amount due on the judgment This decision 
was sustained on appeal to the full Bench, (DeVeher v Austin^ 
assignee of Glacier, decided in New Brunswick. Report not yet 
published.) 

And where plaintiff, a judgment creditor of defendant, proved his h-jjooufionn o 
daiaa before the assignee under the Insolvent Act; afterwards, and property not 
befcMre defendant obtained his discharge, the plaintiff^ issued execution [IJhed^e. 
DQ his judgment* and levied upon property which the insolvent had 
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Sk€. 16. ^^^ iJicluded in his schedule of assets :— Held, that whether the pro^ 
perty belonged to the defendant at the time of his insolvency or was 
the property of a third person, he had no right to apply to set aside- 
the execution, as in either case he could have no right to it, (Jones v^ 
Deshrisay, Trin. T,, New Brunswick, 1871.) 

Quoere. — As to whether the Homestead Act of New Brunswick^ 

which exempts real estate to the value of six hundred dollars from 

seizure, is not ultra vires quoad traders, and good as to non traders,^ 

notwithstanding the provision of this section, (in re Harris^ on in re 

Porter, 2 Pugs. Rep. 11.) 

Sale ot lands in By analogy, and by applying the principles and spirit of the Insol- 

New Brun»- yency Act to' proceedings in equity to enforce a sale of lands, the 

effect of a decree for sale is equivalent to the seizure by the sheriff of 

land under an execution. And, until actual sale under the decree, 

the lands embraced in it are vested in the assignee by the effect of his 

appointment, for the general benefit of creditors, (Yale v. Tollerton, 2" 

Chy. Chr. Reps. 4»). 

Conflicting A curious point arose in connection with the interpretation of this 

mStandjteH" section in Converse v. Michie, 16 C. P. U, C. 167. In the afternoon 

fctciag,, Qf l8th September, 1866, the Royal assent was given to the amending 

Act. In the morning of that day a judgment had been recovered by 

M. against R. ; execution had been plac^l in the hands of the sheriff 

at half-past ten, and a seizure had been made of the defendant's goods 

at about eleven. On the same day a writ of attarchment was issued 

by C. against R. under the Act of 1864, and placed in the hands of 

the same sheriff at about half-past eleven. It was held that under 

these circumstances the Ji. fa. goods could not be considered as 

having been issued and delivered to the sheriff before the Act came 

into force, and therefore by virtue of the Act the writ of attachment 

prevailed over the execution, and the creditor was not entitled to any 

jien for his costs. Edgar 1869. 

Powers ctfattorw ^^^^ respect to powers of attorney, it has been determined that a 

»e3J«re revoked power of attorney given by a bankrupt to receive money for him is 

^^* revoked by his bankruptcy ; (Hovill v. Lethwaite, 5 Esp. 158 ;) and it 

would seem also that a power of attorney given to a bankrupt for the 

same purpose would be equally revoked j (Heedson v. Granger, 5 B. 

et al. 31.) But when the power has been given by a bankrupt to do 

Szceptioh.. ^ mere formal act, such as to sign an endorsement upon the register 

of a ship when she returns home, (which the bankrupt, indeed, might 

be compelled to do himself, notwithstanding his bankruptcy,) in such 

a case the power of attorney has been held not to be revoked ; (Dixon 

V. Ewart, Buck, 94 j and see ex parte and inreMacdonald, Buak, 399"; 
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tiparU Stuart, 1 Gl. r. J. 344; 1 Dea. B. L 399, 2nd edit) A letter Sec. 16, 
.of attorney which is part of a security for money is not revocable ; 
{WdUh V. WMieamb, 2 Esp. 665 ; Gaussen v. Martiny 10 B. & C, 
731; Abbott Y.Siratton,ZJ, ^ Lat. 613.) See Shelford on Insolvency 
53, and cases there cited ; Parry y. Jones, 1 0. B. N. S. 339 ; 1 & 2 
Vic. c. 110 s. 65 : 224 23 V. c. 35, s. 26. Lee p. 82. 

Property belonging to the wife for her separate use is, of course, not Wift'spro- 
divisable among an insolvents' creditors on his bankruptcy. And it has 
loDg been settled that if land or personalty be devised or settled to or 
upon a married woman for her separate use, without the precaution of 
vesting it in trustees ; still, in equity, the intention will be effectuated, 
and the wife's interest protected by the conversion of her husband 
into a trustee for her. (Bennett v. Dans, 2 P. Wms. 316 ; Parker v. 
Brook, 9 Ves. 583 ; Ricky. Coekell, 9 Ves. 375 ; Williams v. Waters, 
UMo. W. 166 ; Bowe v. Bowe, 2 De G. & S. 294 -^Darkin v. Darkin, 
17Bea. 578; Gardner v. Gardner, 1 Giff. 126.) 

Personal chattels bequeathed to a single woman for her separate 
use, but without the intervention of any trustee, cannot be seized in 
execution by the judgment creditor of an after-taken husband ; (New- 
hnds V. Paynter, 4 My. & Cr., 408.) 

Vhere a bankrupt would, from the circumstances of the case, be 
considered as a trustee for his wife, his assignees were held to be 
trustees in like manner. In reading over a settlement of the real 
estate of an intended wife, it was observed that by mistake a moiety 
was limited to the intended husband for life, instead of to her sepa- 
rate use, and she refused to accept unless the mistake was rectified. 
The husband then gave a note in writing to the trustees of the 
settlement that the wife should receive and take the moiety for her 
♦ separate use, as if it had been so settled. The husband having be- 
come a bankrupt, upon a bill against the assignees, it was held, that 
the wife was entitled to have the moiety assured to her separate use, 
because the husband was only a trustee for his wife, and the assignees 
were trustees in the same manner as the husband was ; (Tyrrell v. 
Hope, 2 Atk. 558.) A married woman, petitioning by her next friend, 
was permitted to prove the value of a legacy of stock bequeathed to 
her separate use, but transferred into the name of her husband who 
sold it out, and became bankrupt; and a trustee was appointed to re- 
ceive the dividends on the proof; (ex parte Wells inre Whiimore,2 M. D. 
and D. 504.) The various expressions which have been held to create 
a separate use and the converse will be found collected in Lewin on 
Trusts, ch. 24, sec. 6; but, as remarked there, the intention of ex- 
cluding the husband must not be left to inference, but must be clearly 
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Sec. 16. ^^^ unequirocallj declared ; for, as the husband is bound tomaintaift 
his wife, and bear the burden of her incumbrances, he has a primd 

Wife's property/^^^ right to her property^ but provided the meaning be certain, the 
Court will execute the intention, though the settler may not have ex- 
pressed himself in technical language; (see Troutbeck v. Brughey, N^ 
R. 2 Eq. 534.) A legacy to a feme covert directing her receipt to be a 
" sufficient discharge to the executors," is equivalent to saying to her- 
sole and separate use ; {Lee v. Preaux, 3 Br. C. C. 381.) So a bequest 
to a feme covert '' whenever she shall demand or require the same ; " 
{Dixon V. OlmiuSy 2 Cox, 414 ;) or " in trust to pay the annual pro- 
duce into her own hands ; " {Hartley v. Huxle,) 5 Ves. 545 , or ** to 
her own use during her life, independent of her husband ; " ( Wagstaff 
V. Smith, 9 Ves. 520 ;) or "to be Vested in trustees, the income to be 
for her sole use and benefit ; " {Adamson v. Armiiage, G. Coop. 283 ;) 
or a limitation in a settlement " for her own sole use, benefit, and dis- 
position/' have all been held to give a separate estate to the wife, which 
did not pass to the assignees. The husband's right to be tenant by the 
curtesy of real property devised to his wife may be excluded by an ex- 
press advise to her separate use and disposal, or by an express declara- 
tion for the purpose ; {Heart v. Greenbank, 3 Atk. 695; Burnett v. 
Davis 2 P. Wms. 316 ; Fottett v. Tyrer, 14 Sim. 126.) The nomina- 
tion of the husband as a joint trustee with otlxers of a trust 
fund, upon trust to pay the interest to the wife for life, was he 
insufficient to create a trust for her separate use ; {ex parte Brilby, I 
€rl. & J. 167.) The intention to give a separate estate must be clearly 
expressed. A gift to a wife for her own use and benefit does not 
clearly express such an intention, nor doew a gift to a husband for his- 
wife's own use and .benefit, the husband being one of the trustees of a 
settlement,, clearly indicate such an intention, more especially where- 
the preceding part of the settlement had declajed a trust for the 
separate use of another in the proper form of words v 

{Kensingtm v. DoUand, 2 JAy . & K. 184.) A trust for the wife's- 
own use and benefit is not a trust for her separate use ; {Beales v. 
Spencer, 2 Y. & C. C. C. 651, Cofmet v. Ward, T Bing. 608.) 

A testator devised and bequeathed two freehold houses to his^ 
daughter, her heirs and assigns, with all the furniture in one of the- 
houses, " for her own sole use and benefit: " it was held, that these 
words applied to the furniture as well as to the house, and that the 
daughter, having after the testator's death intermarried with K., wha 
afterwards became a bankrupt, was entitled as against the assignees,, 
to the whole of the furniture for her separate use ; {ex parte Killick, 3: 
M JD . & D. 480 . See Adamson &c Armitage, 1 9 Yes . 416 ; qx parte Rag, 1 
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Mad. 199 ; Newlands v. Paynter, 4 My. & C, 408 -, Lady Arundel v. SeC. 16. 
PMppSy 10 Ves. 139 ; Tullett v. Armstrong, 4 My. & C, 377.) The 
corpus of real estate may be settled to the separate use of a married 'vv'ift'B property 
woman ; (Taylor v. Meads, 34 L. J. Ch. 203 ; 6 N. R. 348.) 

Apart from special circumstances it appears that personal chattels 
given to a married woman do not belong to her for her separate use ; 
(Bidout V. Lord Plymouth, 2 Atk. 104 ;) but where Lord L. returned 
. from France, and delivered a picture of the Kegent of France, set about 
with four diamonds, to Lady L., and said at the same time it was a 
present sent her by the Regent, it was held, that being a present from 
a stranger during the coverture, it must be construed as a gift to her 
separate use; (Graham v. Londonderry, 3 Atk. 393 ;) and cases there 
maintained. The evidence that is necessary to prove that a gift by the 
husband to his wife, was in fact for her separate use, is very fully 
considered in Ghrant v. Gfrant, 34 Bea. 633; 13 W. R. 1057. 

The paraphernalia of the bankrupt's wife is quite distinct from the Paraphernalia 
property settled to her separate use. The husband has full power to 
dispose of the articles which came under this head, at any time during 
his lifetime ; and if he becomes bankrupt, they form part of the pro- 
perty devisable among his creditors ; (Ridout v. Lord Plymouth, 2 Atk. 
104 ; 1 Wms. Exers. 721. 6th. edit.) Paraphernalia is used to desig- 
nate the apparel and ornaments of the wife suitable to her rank and 
degree. 2 Rop., Husband & Wife, 141, 2nd. edit. ; and where a hus- 
band expressly gives things to his wife after marriage (see supra^ as to 
before marriage) to be worn as ornaments of her person only, they must 
be considered as paraphernalia ; ( Chraham v. Londonderry, 3 Atk. 293.) 
Lee. 91. 

A policy contained a condition that the policy should be void if the Interest 
life insured died by suicide, but if any third party had acquired a bona 
fide interest therein by assignment or by legal or equitable lien for a 
valuable consideration, or as security for money, the policy should, to 
the extent of such interest, be valid. On the 9th July, the life in- 
sured, who was a merchant at Valparaiso, became bankrupt accord- 
ing to the law there, and all his estate and effects became vested by 
operation of law in the escriibard or notary officially attached to the 
court. On the 14th July he committed suicide. On the 16th July a 
meeting of creditors was held and assignees appointed. In an action 
by them on the policy, it was held, that the assignment by operation 
of law was not within the proviso in the policy, as no interest had 
been acquired by contract, and therefore the assignees were not en- 
titled to recover ; (Jackson v. Foster, 5 Jur. N. S. 557 ; 28 L. J. Q. B. 
166 ; affirmed 6 Jur. (N. S.)^1247 ; 29 L. J. Q. B. 8.)— Lee- p. 98, 
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Sec. 16. 

Foreign pro- 
perty. 



Foreign real 
estate. 



Foreign per- 
sonal property. 



Where firm 
only assigns. 



Bequest to in- 
solvent. 



Sights of ac- 
tion pass to 
assignee. 



Exception ac- 
tions for per- 
sonal wrongs, 
&c., remain 
with insolvent. 



The assignment \f ill not rest in the Assignee property beyond the 
reach of the Insolvent law. For instance, — an insolvent absconded 
from Ontario to the United States. He was there followed by the agent 
of the person in that Province, who had become his surety, and by 
threats of criminal proceedings induced to pay the amount of security. 
A bill by the official assignee to recover the money from the surety , 
was dismissed, on the ground that the money handed to the defendant 
was not within reach of our laws, it would not have formed part of 
the Insolvent's estate for distribution. {Eoe v. Smith, 15Chy. Rep. 
344.) 

It was held that real estate situate in a foreign country, that is out 
of the dominions of Her Majesty, did not pass to the assignees ; 
{Cockerell v. Dickens, 1 M. D. & D. 45.) And a bankrupt could not 
be compelled directly to assign his foreign real estate to his assignees ; 
(Selkrig v. Davies, 2 Dow. 245 ; 2 Rose, 291.) 

According to the law of England, and of almost every other coun- 
try, personal property has no locality, but is subject to the law which 
governs the person of the owner. It followed that, unless there was 
a positive law there to prevent it, the bankrupt's personal property 
in foreign countries passed to his assignees. (See. 1 H. Bl. 690; 
Cullen, 240 : Hunter v. Potts, 4 T. R. 182 ; Sill v. Worswick, 1 H. Bl. 
665; Phillips v. Hunter, 2 H. Bl. 402; Selkng v. Davies, 2 Dow. 
230 ; 2 Rose, 291 ; Cockerell v. Dickens, 1 M. D. & D. 45 ; Wheaton's 
International Law, p. 198, 6th edit.)— Lee, j?. 110. 

Where after a deed of assignment for benefit of creditors by two 
partners one becomes bankrupt, the trustees under the deed are enti- 
tled only to the joint estate of the debtors, and not to the separate 
estate of either debtor. (In re Lowden's Settlement, 10 L. T. (N.S.) 
261). 

A bequest to a bankrupt, if he should obtain his certificate, passes 
to his assignees, (^Davidson v. Chalmers ; Perry v. Chalmers, 10 L. T. 
(N.S.) 217). 

The debts due to the bankrupt and the damages to be recovered by 
him for the breach of contract relative to the bankrupt's personal 
estate, as such, affect its value and passed as personal estate to the 
assignees; (^Hill v. Smith, 12 M. & W., 630.) 

The right of action for an injury to the body or feelings of a bank- 
rupt, arising from a tort independent of contract, did not pass to 
the assignees, ex. gr. for an assault and battery or slander, or for the 
seduction of a child or servant; (Hqward v. Crowther, 8 M. & W. 601.- 
At the same time might be said of some personal injuries, arising out 
of breaches of contract, such as contracts to cure or marry ; (per Lord 
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Denham ; C. J. Ihrakey, Beckham, 11 M. & W. 319.) It seems, how- SeC. 16. 

ever, that a right to a sum of money, whether ascertained or not, 

expressly agreed to be paid in the event of failing to marry or cure, 

would pass; {Beckham v. Drake, 2 H. L. 646.) Assignees could not 

maintain an action for libel, although the injury thereby to the bank) 

rupt's reputation might have been the sole cause of his bankruptcy ; 

(per Alderson, J., ^owarc? V. 0(Mr<A€r,8M. &W, 604.) Lee, p. 94. 

See sec. 39, post. \ 

It is probable that the option to take a lease would pass to the as- Oijtion to take 
signee under this clause, and might be sold by him and assigned to Jg^J^gJ**^ 
the purchaser, unless the lease is to contain a proviso against aliena- 
tion. (See Buckland v. Papillon, 1 L. R. Eq. 477.) 

A legatee entitled under a will to such share as testator's widow l^wy- 
should appoint, and in default to one-fillh of a moiety, by a deed un- 
der the Bankruptcy Act, 1861, assigned all his " estate and effects" 
to trustees for creditors. The widow having subsequently appointed 
to the legatee the same share he would have taken in default of ap- 
pointment, it was held that the appointed share did not pass to the 
trustees under the deed of assignment. (In re Vizard's Trusts, 1 L. R. 
Eq. 667, following i^cc V. Olding, 2 Jur. (N.S.) 850.) 

The assignment will not displace a solicitor's lien for costs, or en- Solicitor's Uen 
title the assignee to possession of the papers. Where a partner of a placed by as- 
trading firm, which had become bankrupt, was also one of the firm qj^P^^^t^ • 
solicitors whom the trading firm had employed in the conduct of 
suits which were pending at the time of bankruptcy, and the assignees 
m bankruptcy had retained other solicitors, it was held that the as- 
signees in bankruptcy were not entitled to an order for a delivery up 
to the assignees of the papers in the solicitor's possession, subject to 
their existing lien, {in re Moss, 2 L. R. Eq. 345.) 

"Where the assignees and creditors of a bankrupt, who has not ob- Assets of insol- 
tained his discharge, allow him to trade or contract debts without time b^krupt 
their interference or claim, it falls within the principle of a man hav- J^Smee"^^ 
ing a lien standing by and allowing another to take a new security, 
whereby he is postponed ; and the subsequent creditors of the bank- 
rupt will be preferred to the creditors under the bankruptcy (Trough- 
ion V. Gitley, Amb. 630 ; and see Tucker v. Hemahan, 17 Jur., 723). 

An insolvent having made a voluntary assignment in 1867, com- 
pounded with his creditors, had his goods restored to him, and re- 
sumed his business with the knowledge of his assignee and creditors, 
and contracted new debts. It was subsequently discovered that he 
had been guilty of a fraud which avoided his discharge, whereupon 
he absconded, and an attachment under the Insolv^nt Act of 1869, 
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Sec. 16. ^^^ ^^®^ ^^^ by his subsequent creditors: — Held, that they were 
entitled to a priority over the former creditors. {Buchanan v. Smith, 
17 Chy. 208. Rob. & J. Dig., 413.) 
Assignee acqni- An assignee in insolvency cannot acquire priority over a prior 
by prior regi? vendee of the insolvent by prior registration of the instrument ap- 
traflon. pointing such assignee. (Collyer v. Shaw, 19 Chy . 599 Rob. & J. Dig. 

417), provided that the venous deed were registered within the delay- 
See arts 2090 ei seq, of the Civil Code. 
Money ftwidu- A payment made by an insolvent, after the issue of a writ of at- 
thoughlnno- tachment against him, on account of a draft discounted by bankers 
oently rece re . ^^j. jjjjjj^ j^jj^j which was dishonoured by non-acceptance, is recover- 
able back by the official assignee, though the bankers were ignorant 
of the insolvency when they received the money from him (Roe v. 
Eoyal Canadian Bank, 19 C. P. U. C. 347). 
Wheat given to The insolvent, a miller, agreed to grind wheat for the claimants, and 
does^o^vMt ^ to deliver to them a barrel of flour of a specified quality for so many 
assignee. bushels of wheat, and he thus became liable to deliver to them 955 

barrels of flour, as equivalent for wheat received by him and made 
away with : — Held that this was a bailment only of the wheat, which 
remained the claimants', to the insolvent : that such bailment was 
determined by the conversion of the wheat, so that the claimants 
might maintain trover for it either as wheat, or as flour if ground : 
that they might waive the tort and sue for the value of the goods 
when they should have been delivered ; and that the claim therefore 
was proveable as being a debt within the Insolvent Act, not a claim 
for unliquidateii damages: — Held, also, that a claim for compensation 
as to a certain number of barrels, not of the quality agreed for, was, 
clearly a claim for unliquidated damages, and could not be proved. 
(In re Williams, SUB. U3, Rob. & J. Dig. 424.) 
Private assets of The private estates of the partners of a firm which has assigned or 
been placed in compulsory liquidation rest in the assignee, {in re Mac- 
farlane & Court & Stewart, Montreal, Popham Ins. Act of 18(59, p. 32.) 
Undelivered The enactment that all property belonging to or vested in the bank- 

SS>o s. ^^^^ becomes divisable among his creditors, is qualified, as regards 

goods which have been consigned to the bankrupt, but not paid for 
or delivered, by the vendor's right of stoppage in transitu. 
Stoppagelin This right of stoppage in transitu has been long recognized, both 

by English law and general mercantile law ; thus Lord Mansfield 
says, in Stokes v. La Rivi^e 3 T. R. 466 ; " No point is more clear 
than if goods are sold, and the price not paid, the seller may stop 
them in transitu ; I mean in every sort of passage to the hands of 
the buyer ;" and these words are quoted with approval in Bohtlingk 
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V. IngliSy 3 Bast, 398; andj'see The Consiantia, 6 Rob. Adm. 325. SeO. 16. 

But although the doctrine had been frequently discussed, it was 

stated, as recently as 1841, in Gibson v. Canruihers, 8 M. & W. 337, g^J*®*^ 

by -Lord Abinger, that the principles on which it depended had at 

that time never been satisfactorily settled. Several modem cases 

which have since tended to elucidate these principles, will be found 

cited below ; the older cases are more fully discussed in Eden's B. L., 

3rd edit., p. 313, Tudor's Merc. Ca., notes to WTiiieJtead v. Anderson, 

and Benjamin on Personal Property, 625. 

In McEwan v. Smith, 2 H. of L. Lord Campbell, C. J., said : "A 
stopping in transitu is this : where a vendor of goods has to send 
them to a vendee, and has for that purpose parted with them to a 
carrier, he may, upon hearing of the insolvency of the vendee, while 
they remain in the hands of the carrier, and before delivery to the 
purchaser, stop their delivery.'' See also per Lord Romilly, M. R., 
on Fraser v. Witt, L. R. 7 Eq. 69.— Lee, ^. 111. 

This right, however, to countermand the actual delivery of goods Limited to oases 
to a consignee, is limited to the cases in which the bankruptcy or in- of l>«^kruptcy. 
solvency of the consignee takes place. ( Wilmhurst v. Booker, 2 Mann. 
& G. 812, /?er Tindal, C. J. j Fraser v. Witt, L. R,7 Eq. 70,)— Lee,i>. 
112. 

Part payment by the consignee does not divest the right to stop, it Part payment 
has only the effect of reducing the equitable lien pro tanto. {Hodson 
V. Loy, 7 T. R. 440.) 

Whether the effect of a stoppage in* transitu be to rescind the con- Eflfeot of stop- 
tract, or merely to revest a lien, is a question which has been fre- P**?®* 
quently discussed, but does not seem to be quite settled ; per Parke, 
B. 2 M. & W. 379. (See Clay v. Harrison, 10 B. & C, 99 ; Bloxam v. 
Saunders, 4 B. & C, 491 ; Sur. Merc. L. 550, 7th edit., 1 Sur. W. C, stoppage in 
748, 6th edit.; HeincJcyv. Earle, 8 E. & B. 410.) But of late the transitu. 
Courts have shown a disposition to hold that stoppage in transitu 
does not rescind the contract, but only gives or restores to the vendor 
a lien for the price ; (per Cairns, L. J., Schotsman v. Lancashire & 
Yorkshire Rail Co., L. R. 2 Ch. 340.) 

In the Prov. of Quebec the rights of the unpaid vendor are regu- 
lated by arts. 176 and 177 of the custom of Paris, and arts. 1998, 1999 
and 2000 of the civil code of that province. The application of the 
rules laid down in these articles has been frequently found accom- 
panied with difficulty : (Sylvestre v, Saunders, 15 L. C. Jurist p. 303 ; 
Noadv. Lampson, 11 L. C. Rep. p. 29 ; Tetu v. Fairchildet al., 6L. C. 
Rep. p. 269; in re White & Kerr & Lahatt, petnr., Montreal, 1874.) 
These rights however are by the present Act limited to that of stop>- 
page in transition. See sec. 1^1 post. 
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Sec. 16. Besides the rights provided for in these articles the law of that 
province also recognizes the right of stoppage in transitu, and the 
Stoppage in doctrine is laid down in the following cases : 

trandtu. «in cagg Qf the revendication allowed under Articles 1998 and 

1999 of the Code the proceedings must be taken within fifteen days of 
the sale, and within eight days of the delivery of* the goods revendi- 
cated ; (Sylvestre and Sanders et aL,l5h. C. Jurist p. 303.) 

In Bawkesworth v. Elliott et al., and Brown, assignee, a majority of 
the Judges in appeal (three against two) sitting at Montreal, reversed 
the judgment of the court of original jurisdiction and held that the 
delivery of goods purchased in Great Britain, by the insolvents, 
merchants in Montreal, to the agent of the latter in Liverpool, 
deprived the vendor of this privilege. 

The facts of the case were, on 9th Feb. 1866, the plaintiff, at 
Sheffield, England, sold defendant a cask of cutlery. The goods 
were delivered to the vendee's shipping agent at Liverpool, and 
forwarded by him to the defendant at Montreal. On their arrival 
they were bonded by the purchaser's custom house broker, and more 
than fifteen days aft^r, they were seized by the plaintifi* as the 
unpaid vendors, under the 12 sec. of Insolvent Act of 1864, as the 
former had become insolvent. The assignee of insolvents pleaded 
that the delivery to their agent at Liverpool was a delivery to them- 
selves, and as fifteen days had elapsed from delivery to the seizure, 
the plaintiffs right to regain possession had ceased and this pretension 
was maintained, Popham Ins Act of 1869 p. 29. 

In Whyte ass. to Fraser v. Davis, and Moritz, intervening, the 
latter, a merchant in Antwerp, sold in June, 1868, to Fraser, the 
Insolvent, of Montreal, 10 cases of glass. The goods were shipped 
by vendor to the latter. On their arrival at the port of Montreal, 
Fraser, who had in the meantime become insolvent and assigned, 
notified Moritz of the change of his condition, and conceiving he had 
no right therefore to take delivery, instructed defendant Davis to do 
so, as the agent of Moritz, and indorsed the bill of lading to him for 
that purpose. 

The assignee of Eraser's estate seized the glass, as having been in 
the legal possession of Insolvent, and therefore the property of the 
creditors generally. 

In Superior Court, Montreal, Mondelet, J., decided that under these 
circumstances the vendor had not lost his privilege of stopping in 
transitu, because the goods had not come into the actual possession 
of the vendee or his agents, Ibid, p. 31. This decision was subse- 
quently confirmed in review in 1871 and in appeal in 1872. 
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The law in each province exempts certain property from seizure, SeC. 16. 
and these exemptions, as well as trust property, are excepted from 
the property which, under this Act, becomes vested in the assignee. 
They are as follows : — 

In Ontario (by 23 Vic, c. 26 amended by 24 Vic. c. 27) . SvSr^StaSJl- 

1. The bed, bedding, and bedsteads in ordinary use by the debtor ^^ * 
and his family ; 

2. The necessary and ordinary wearing apparel of the debtor and 
his family ; 

3. One stove and pipes, and one crane and its appendages, and one 
pair of andirons, one set cooking utensils, one pair of tongs and 
shovel, one table, six chairs, six knives, six forks, six plates, six 
teacups, six saucers, one sugar basin, one milk jug, one teapot, six 
spoons, all spinning wheels and weaving looms in domestic use, and 
ten vols, of books, one axe, one saw, oije gun, six traps, and such 
fishing tackle and seines as are in common use ; 

4. All necessary fuel, meat, fish, flour and vegetables actually 
provided for family use, not more than sufficient for the ordinary 
(Consumption of the debtor and his family for twenty days, and not 
exceeding in value the sum of forty dollars ; 

6. One cow, four sheep, two hogs, and food therefor for thirty days j 
6. Tools or implements of, or chattels ordinariJy used in the debtors 
occupation to the value of thirty dollars. 
In Quebec — Code Civ. Pro. arts. 556 and 558. 

1. The bed, bedding, and bedsteads in ordinary use by the debtor 
and his family ; 

2. The necessary and ordinary wearing apparel of the debtor and 
his family j 

3. One stove and pipes, and one crane and its appendages, one pair 
of andirons, one set of cooking utensils, one pair of tongs and shovel, 
one table, six chairs, six knives, six forks, six plates, six teacups, six 
saucers, one sugar basin, one milk jug, one teapot, six spoons, all 
spinning wheels and weaving looms in domestic use, and ten vols, of 
books, one axe, one saw, one gun, six traps, and such fishing nets 
and seines as are in common use; 

4. Fuel and food, not more than sufficient for thirty days, and not 
exceeding in value the sum of twenty dollars j 

6. One cow, four sheep, two hogs, and food therefor for thirty days j 

6. Tools and implements or other chattels ordinarily used in the 
debtors' occupation to the value of thirty dollars j 

7. Bees, to the extent of fifteen hives. 



62 

Sec. 17. in New Brunswick:— 

The insolvents' wearing apparel, bedding, kitchen utensils and tools 
of his trade or calling to the value of fifteen pounds, v. Revised 
Stat, N. B.C. 124, sec. 16. 

i^^stote^nf" ^^ Prince Edward Island, wearing apparel and kitchen utensils 

ofhi8liabmtie8,to the amount of £15; and in Nova Scotia to the value of $40.00, 
BsaetBt &c. , - ' IK J 

are thus exempted. 

. '^ 17. The Insolvent shall within teii days of the date of 
V t s «.A- «r ^ ii^Q assignment, or from the date of the service of the 
writ of attachment, or if the same be contested, within 
Y tmk days from the date of the judgment rejecting the 
^ petition to have it quashed, furnish the Assignee with a 
correct statement (Form F.) of all his liabilities direct 
or indirect, contingent or otherwise, indicating the 
nature and amount thereof, together with the names, 
additions and residences of his creditors and the securi- 
ties held by them, in so far as may be known to him. 
The Insolvent shall also furnish within the same delay a 
^^^t it must g^atement ofaUthe property and assets vested in the 
Assignee by the deed of assignment or by the writ or 
writs of attachment issued against him, and such state- 
ment shall in all cases include a full, clear, and specific 
account of the causes to which he attributes his Insol- 
vency, and the deficiency of his assets to meet his 
liabilities. The insolvent may at any time correct or 
supplement the statements so made by him of his 
liabilities and of his property and assets. 



FORM F. 

iNSOLYBirr Act ot 1875. In the matter of A. B., an Insolvent. 







SCHEDULE OF 


CREDITORS. 








I. Direct Liabilities. 


Total. 


Name. 


Residence. 


Nature of Debt. 


Amount. 














2. Indirect liabilities, maturing before the day 
fixed for the first meeting of creditors. 


jName. 


Residence. 


Nature of Debt. 


Amount. 










3. Indirect liabilities, maturing after the day 
fixed for the first meeting of creditors. 


Name. 


Residence. 


Nature of Debt. 


Amount. 












4. Negotiable paper, the holders of which are 
unknown. 


Date. 


Name 

of 
Maker. 


Names 

liable to 

Insolvent. 


When 
due. 


Amount. 















Sec. 17. 

Form of state 
ment by insol* 
vent 



ment. 
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*^^ 
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SeO. 18. " ^^ cases of partnership the bankrupts shall produce a statement of 
" their partnership affairs, and each bankrupt shall produce a etate- 
pStoSShipsr " °^®°* of his separate affairs." 91st General Rule, made in pursuance 
of the Imperial Bankruptcy Act 1869. 

Wilful and fraudulent omissions from this statement are misde- 
meanors ; V. sec. 140, post. 

The statute (act of 1864) is substantially complied with if the debt 
is set out in such a manner as cannot mislead, and leaves no doubt 
as to the debt referred to, and the amount is capable of being ascer- 
tained by the creditor. {Cameron v. Holland,2^ G-. B. 506. Rob. & 
J. Dig., 442.) 

tasoivent^X) t ^^* ^^^ Insolvent may present a petition to the judge 
aside attach- at any time withili-fisejLayg from the service of the v^^rit 
""""* of attachment ; and may thereby pray for the setting 

aside of the attachment made under such writ, on the 
ground that the party at v^^hose suit the writ was issued 
ff yj jjj^ jjQ claim against him, or that his claim does not 

amount to two hundred dollars beyond the value of any 
security which he holds, or is not proveable in insolvency 
or that his estate has not become subject to liquidation ; 
or if the writ of attachment has issued against a debtor 
by reason of his neglect to satisfy a writ of execution 
against him as hereinbefore provided, then on any of the 
above grounds or on the ground that such neglect was 
caused by a temporary embarrassment, and that it was 
not caused by any fraud or fraudulent intent, or by the 
insufficiency of Jthe assets of such debtor to meet his lia- 
bilities ; and such petition shall be heard and determined 
^by the judge in a summary manner, and conformably to 
the evidence adduced before him thereon ; and the judg- 
ment, subject to appeal as hereinafter provided, shall be 
final and conclusive. 

The exception, provided for by sec. 26 of the act of 1869, of not allow- 
ing such a petition in cases where the Insolvent has already petitioned 
against a demand (under sec. 5 ante,) is omitted here, and it is difficult 
to perceive why, as where such a petition has been already presented* 
the two must, or should be, substantially the same. 
Delay absolute* "^his delay of five days is absolute and cannot be extended ; see cases 
cited under s. 5 ante. After the expiration of the five days from the 



Hearing in such ^ 
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return day of the writ' of attachment, the plaintiff cannot settle with SeC* 18» 
the defendant, or withdraw his writ. The estate is then in insol- 
vencj, and subject to compulsory liquidation ; and the creditors have 
acquired such an interest in the estate as to entitle them to intervene. 
{WortUngton v. Taylor 10 L, J. U. C, 333: under sub-sec. 13 of 
sec.S.ofthe Actof 1864. 

One clear day's notice of the petition should be given to the credi- 
tors moving, 

19. A copy of the deed of assignment or a copy of Registration of 
the writ of attachment^ as the case may be, certified by to^a?.^ 
the Assignee or the clerk of the court, shall forthwith 
be registered in the registry office of the county wherein 
the Insolvent resides, and also in every county or regis- 
tration district wherein he may have any real estate ; in 
the Province of Quebec such deed of assignment or writ 
of attachment shall be accompanied by a description of 
the real estate belonging to the Insolvent, and shall be 
registered in the county or registration district wherein 
the same is situate, with a notice that the same has, by 
such assignment or writ of attachment, been transfierred 
to the Assignee. 

It would seem, taking this article in connection with the preced- 
ing one, that this registration should only be made after five days. 

30. Immediately after the assignment shall have been Fiwt meeting of 
made, or in the case of an attachment, immediately SS^d?"' ^°^ 
after the delay within which the attachment can be con- 
tested or immediately after the contestation has been S . ^ 
rejected, or, with the consent of the Insolvent, immedia- * ' '^ ^ * 
tely after the writ shall have been returned, the Official /vf' ' ' ' 
Assignee shall forthwith call a meeting of the creditors ' ' 

of the insolvent to be held at the place and on the day 
and hour to be mentioned, notice of which meeting, in 
the Form G, shall be published at least twice in the Form. 
Official Gazette, the first publication of which notice 
shall be at least three weeks before the day fixed for such 
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FORM Ot. 
Insolvent Act o^ 1875* 
5j52ff^?Sf/®® In the matter of an Insolvent. 

eHiimf meeting. 

The Insolvent ha« made an assignment of his estate ta 
me, (or, a writ of attachment has been issued in thisF- 
cause) and the Creditors are notified to meet at 
in on the day of 

at o^cloek to 

receive statements of his affairs, and to appoint a» 
Assignee if they see fit. 
{Date and residence of Assignee.) 

{Signature, y 

{The following is to he added to the notices sent hypost) 

The Creditors holding direct claims and indirect claims 

for one hundred dollars each and upwards, are as follows : 

(names of Creditors and amount due} and the aggregate 

of claims under one hundred dollars is $. 

{Date.) 

{Signature.) 

Kofi'eQ to each Besides the advertisement in the Official GFazette notices must be 
**'®^^' setit to each creditor at least ten days before the 'meeting (see. sees. 2i 

& 101 post.) 
Lo«fl«drertiBe. The necessity of advertizing in the local papers is by this clause 
done away with, except in the special case provided by the following 
section, and advantageously, for the expense of these advertisements 
has been found a no- insignificant burthen on estates, without afford-' 
ing any corresponding advantage. The papers pdblished at the com- 
mercial centres generally contain a summary of insolvent news, and 
this witli the personal notices and advertisement in the Official 
Gazette furnish ample information to the creditor of ordinary prud- 



jfotfc« to each 81. The Assignee shall also forward by mail, at least 
^^*^ ^^ ten days before the meeting takes place,, a notice in writ- 
ing to every creditor mentioned in the original or any 
v^ii '^ #/w (f corrected or supplementary list or statement furnished by 
/f ' ■ ; the Insolvent^ or who mjiy be known to him to be a ere- 
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ditor, and give such other notice as the circumstances of Sec. 21. 

"the case may require. But in case the Assignee is unable 

"to obtain such list, then ten days notice shall be given by Proviso. 

advertisement in one local or the nearest published news- 

Tpaper. 

See form G.in connection with previous section. 

In the province of Quebec it would seem to be left to the discre- 
"^ion of the Assignee to insert in papers published in each language, 
-^Dr in only one. 

28. The creditors at their first meeting held at the^hoshaii pre- 
~time and place fixed for that purpose, may appoint one^ ^^^^ ^»- 
«f themselves as chairman of the meeting ; and at all sub- ' * ' * * '^ *)*!^ * 
sequent meetings the Assignee shall be chairman. ^^ // 

33. The Insolvent shall be bound to attend at the first insolvent to at- 
xneeting of his creditors, and after making such correc-^in^asto*** 
"tions as he -may deem proper to his statements of liabili-^peciiSfy!**'"^ 
ties and assets, shall attest the same under oath. He may 
aJso be examined under oath before the Assignee, by or 
on behalf of .apy creditor touching his affairs ; and more 
especially as to the causes of his insolvency, and the defi- 
ciency of his assets to meet his liabilities. 

For the punishment of the insolvent for concealment or false state- 
:Knent8 at tnis examination see s. 140, ^o^^. 

84:. The Insolvent shall sign his examination or de- Atteatation &g. 
Cilare the reasons why he refuses to sign, and the examin- tio^^*™^*" 
^tion shall be attested by the Assignee. 

S«5. The insolvent shall, at all times until he shall insolvent sub- 
liave obtained a confirmation of his discharge, be subject ixinUnaSon!*^^ 
"to the order of the court or judge, and to such other 
examination as the judge, the Assignee, the Inspectors 
Inereinafter mentioned, or the creditors may require ; and 
te shall at the expense of the estate, execute all proper 
^writings and instruments and perform all acts required by 
tihe court or judge touching his estate ; and in case the 
Insolvent refuses to be sworn or to answer such questions Refusal to 
as may be put to him, or to sign his answers or the writ- be^^ntempt S 
ings or instruments, or refuses to perform any of the acts^®""^*- 
lawfully required of him, such Insolvent may be com- 
mitted and punished by the court or judge as for a con- 
tempt of court. 
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Sec 25 ^^^ order for the examination of witnesses made on the day of a 
voluntary assignment under the act, of a partnership estate by two 
Order for ex- , / r*v, * • • ^ / *•*• r • *• 

amination on only, out of three partners, is irregular, and a petition for examination 

nwnt^irreiSiS"' ^^^^^^j moreover, state satisfactory reasons for the order CLusk et aL, 
and Foote, 17 L. C. Jurist, p. ). 

Ineolvent mav The debtor may have counsel to consult upon his examination 
consult counsel. . i i. x- i . j * 

m regard to questions he must answer, viva voce, and to prepare 

answers to those put to him in writing. {Ex parte Windsor , 8 Law Rep. 

614.) But it is within the discretion of the Court to allow counsel in 

the viva uoce examination. {Peahody v. Harmon, 3 Gray, 113). 

The bankrupt has the undoubted right to have the assistance ot 
counsel. The only question is whether he has the right to consult 
counsel during the course of his examination. Generally no consul- 
tation is allowed, but no rule .can be laid down to govern the excep- 
tions. The solution of the question is left to the register to decide, 
in the exercise of a sound discretion, according to the facts of each 
particular case. {In re Lord, 3 B. R. 243 ; in re Judson, IB. R. 82 ; 
B.C. 2 Bt. 210 ; s.c. 35 Hov. Pr. 15.) 
Insolvent can- In Montreal (Monk J,) held that an Insolvent could not be cross- 
andned *^^^'^^* ®^^"^^"^ ^^ ^^® Counsel in his examination by the creditors in Court. 
{Fras&r & Sauvageau, Assignee, & Winning 12 L. C. Jur. 272.) Pop. 
144. 

The bankrupt may be examined in regard to all matters relating to 
the disposal or condition of his property; to his trade and dealings 
with others, and his accounts concerning the same ; to all debts due or 
claimed from him, and to all other matters concerning his property 
and estate, and the due settlement thereof according to law (s. 6086.^ 

Examinations taken in another action may be admissible against 
him to show the state of his property. (Avery &Hobbs, Bank, U. S. 
186.) 
Must answer all He must answer the question put to him, although the answer may 
questions. subject him to penalties, as for smuggling, &c. {Ex parte Meymoi, 1 

Atk. 200) : or may tend to establish an act of bankruptcy. {Pratfs 
case, 1 Glyn & J. 68.) He is not obliged to answer any that has a 
tendency to accuse him of a criminal act. {In re Heath. Hon. & B. 
186 ; 2 Dea. & C. 214.) But he cannot, though, after he has passed 
his last ordinary examination, refuse to answer on the ground that the 
tendency of the question is to show that he has not made a full disclo- 
sure, and by consequence has been guilty of perjury. {In re Smith, 2 
Dea. & C. 230 ; Mon. & B. 203.) 

The bankrupt asks that in consideration of his complying with 
every requirement of the law, he may be absolved from every legal 
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obligation to his creditors. This is an extraordinary exemption, and OEC. ^0, 
when he asks for it the law only allows it when he surrenders him- 
self to be dealt with in an extraordinary way, if the court sees proper 
to exercise that power to the ends of justice. Information possessed 
\>y the bankrupt is often important to the proper adjustment of con- 
flicting interests, to the establishment of an unjust claim against his 
estate ; to establish justice in disputes that may arise between 
assignees and debtors to the estate or between the assignees and such 
persons as may claim to have liens or priorities. For all such and 
for all other purposes the bankrupt is subject to the order of the 
court, to be examined and summoned at any and at all times when 
it may seem that the ends of justice will be furthered thereby. (In re 
Brandt, 2 B. R. 216 ; in re Vogel, 5 B. R. 393.) 

The examination does not extend to his moral conduct, unless it is Questions can- 
shewn that the answers would disclose something relating to the dis- Jonductf ™**'* 
position of his property. Anon. 1 Fon. B. c. 58. The examination 
should be full, fair, and searching, not rambling or irregular. Ex 
parte Legge,n Jur. 416. 

As to fully answering questions, there is no definite rule, the ques- Answers must 
tion being whether the answers are sufficient to satisfy the mind of ^ ^^ 
any reasonable man. (Ex parte Nowlan, 6 T. R. 1 18.) 

The insolvent who appears, by virtue of an order under this cannot claim 
section, is not entitled to claijoi his expenses before being sworn, ©^P®'*^®*' 
although a witness might, and he may be examined before as well as at 
or after the meeting to appoint an assignee, ( Worthington vs. Taylor, 
10 L. J., 304, C. C, Logic, Rob & Joseph Dig. 461.) 

A party need not answer any question which does not relate to any what questions 
matter of fact in issue, or to any matter contained in his direct tes- ^^®* beanawer- 
limony, when a truthful answer would tend to degrade him. (In re 
H. Lewis, 3. B. R. 621 ; s.c, 4 Bt. 67.) But he cannot refuse to 
answer questions concerning his dealings with the bankrupt on the 
ground that his answer may furnish evidence against him in a civil 
case brought or to be brought on behalf of the assignee \ for the main, 
if not the only, purpose of the statute in authorizing such examination 
is to enable the assignee to obtain evidence for civil suits, or to ascer- 
tain that there is no such evidence. (In re Fay et al., 3 B. R. 660 
in, re Pioneer Paper Co., 7 B. R. 250 : Garrison v. Markley, 7 B. R 
246.) 

The bankrupt must state whether he has played cards, faro, or what questions 
any other game of chance, with certain persons prior to the com- bankrupt must 
mencement of proceedings in bankruptcy, though the answer niay*^^^®''' 
tend to degrade him. (Jw re Richards, 4 B., R. 93 ; s. c. 4 Bt. 303.) 
The question whether the bankrupt may be compelled to answer a 
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Sec. 25. question when his answer would criminate himself may be considered 
as still unsettled. In two brief cases, it has been decided, without 
argument and without an examination of the authorities, that he 
could not. (In re Patterson, 1 B. R. 152 ; s. c. I Bt. 608 ; in re Koch, 
Examination of 1 B. R. 649.) It has also, on the other hand, been decided that he 
insolvent. cannot cover up his fraud behind the shield that if he answers he will 

criminate himself by proving up his fraud in testifying as to the dis- 
tribution of his property. Though such examination may expose 
him to penalties for fraudulent concealment or fraudulent disposi- 
tion of his property, he is left to the judgment of the law. It is possible 
or rather probable, that he may be protected from disclosing some 
distinct criminal act; but even in such case he cannot be protected m 
refusing to discover all his estate and effects and the full particulars 
relating to them, though thereby he may show that he has been 
guilty of fraud or fraudulent concealment, or that he owns property 
that has been illegally obtained, and will thus render himself liable to 
penalties. (In re Brondey & Co., 3 B. R. 686.) It has, however, 
been held that the examination is not competent evidence against 
him in a criminal action, ( U. S. v. Prescott, 2 Dillon, 406 ; inre Brooks 
6 Pac. L. R. 191,) and 'in that view of the law there appears to be no 
good reason why he should be compelled to answer fully. Bumps, 
page 180. 
May beexamin- Held in Montreal, that the Insolvent may be examined by a credi- 
otS^ofwml *^'*» before the Judge, notwithstanding that a deed of composition and 
position. discharge had been deposited in Court, and that notice had been given 

by the Insolvent of his intention to seek its confirmation. 

This decision arose on the application of the creditor, by petition, 
to examine the Insolvent, as to his estate. The application had been 
granted, without notice to the Insolvent. On the day fixed for his 
examination, he appeared by counsel, and refused to be sworn, on the 
ground that he was no longer insolvent, in consequence of the due 
execution of a deed of composition and discharge, the sufficiency of 
which he was then prepared to prove. {Bowie & Rooney, 13 L. C. 
Jur. 191). Pop. 146. 
Committal of If a bankrupt swears to a disposition of property that appears in- 
&proper TCh credible, or where the story is not such as to satisfy the minds of rea- 
piies. sonable persons as to the truth, it is unsatisfactory, and he may be 

committed. {Ex parte Lord, 16 M. & W. 462 ; Ex parte Nowlan, 6 T. 
R. 118.) Where a bankrupt, on examination, being asked to account 
for a deficiency of £13,000, answered he had lost £2,000 on goods 
sold, and £1,000 by mournings, and for the last nine or ten years he 
had been extravagant and squandered large sums of money, this was 
held unsatisfactory , and that it was right to commit him upon it. 
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i^Rex V. Perrot, 2 Burr, 1122.) Afterwards lie answered he had given ggo^ ^5^ 
j^,OOQ to a woman, since dead, in one year ; that he drew the money 
from a man who sold goods for him, since dead. This was held un- ExamlnatloB o 
satisfactory. Ibid, 1215. When asked if he purchased certain silks *»«>l^«»*- 
of a party, and he answered, he could not possibly recollect, and being 
pressed, said he rather believed he had, this was held to be satisfac- 
tory. (Miller's case, 3 Wils. 427.^ Whether for the purpose of de- 
termining that .the answers of a bankrupt are unsatisfactory, the 
Court can resort to the evidence of third parties, {Qacertf Crowley* t 
4:086, 2 Swanst. 1 .) Pop. 145. 

The committal of the banlcrupt for refusal to appear or answer be- 
fore the assignee might be obtained on petition to the judge. (See 
sees. 25, 110 et seq.) 

A claim of privilege does not warrant a refusal to be sworn. The claim of 'prtwU 
party claiming it must submit to be sworn, and interpose his privilege Jlx ®niptfrom** 
when a question is asked that invades it. (In re Woodward et aL, 3 B. swearing. 
R. 719). 

An attorney is not privileged from answering as to everything PridleffedttiMi- 
which comes to his knowledge while he is acting as attorney. The ™»»»w>im. 
privilege only extends ;te information derived from his client as such. 
He must answer questions in regard to acts which might have been 
performed equally as well by any mere agent or third party, such as 
•conveyances of land to and by him. (In re Belts et aL, 3 B. R. 199; 
€. c, 3 Bt. 386), on the superintendence of an auction sale And dis- 
position of the proceeds. {In re O'lhnohue, 3 B. R. 245.) These are 
•his own proceedings, and not something that his clients commn- 
nicated to him. They are not professional, and do iiot appertain to 
the duty of an Attorney- Whatever is done in this behalf is not in his 
capacity of attorney or counsel, but is m the character of an agent or 
third party. 

This section replaoe8-8ectionsl09 and 110 of the act of 186^, the first AppUcfflo* to 
of which provided for the examination of the insolvent at a meeting oSswry. "^ 
called for that purpose, and the second for obtaining the order of the 
court or judge for that purpose upon an ex parte petition. This order 
■would not appear to be necessary under the present section, which 
provides for the examination of the insolvent as the judge, assignee, 
inspectors, or creditors may require. Semble he would be bound to 
Attend to a reasonable -notice to that effect given him by any of these 

36. The eourt or judge may also on the application Examioation of 
of the Assignee, of the Inspectors, or of any creditor, Sr^soSlmL"^ 
order any other person, including the husband or wife of 
the Insolvent, to appear befoire the court or judge or the 



Sec. 26. the Assignee, to answer any question which may be put 
to him or her touching the affairs of the Insolvent and 
Examination of his couduct in the management of his estate ; and in case 
^^fupt 8 eon- ^£ refusal to appear and to answer the questions sub- 
mitted, such person may be committed and punished by 
the court or judge as for a contempt of court. 
See notes to previous section. 

A person summoned as a witness cannot refuse to ^vc evidence 
respecting his own dealings with the insolvents, by alleging that he 
is a creditor. (Tn re Hamiltan, 1 L. J. N. S. 52, C. C. Logie, Rob. & 
J. Dig., 451.) 

A witness appearing upon an order granted by the Judge under sec. 
10, sub. 8. 4 of the act of 18G4 is not bound to be sworn until his ex- 
penses are paid. (Worthington v. Taylor, 10 L. 304, C. C. Logie. 
Rob. & J. Dig, 451.) See e. USposi. 

A mere witness cannot have the assistance of counsel. (In re 
Fred€»bwg,l B. R. 268; s.c, 2 Bt. 133; in re Pan^erye^ai., 2 B. R. 
475 ; s.c. 3 Bt. 162 ; in reStuyvesant Bank, 7 B. R. 445.) 
Bankrupts' wife The question has never yet been raised, but it would seem that the 
examination of a witness and of the bankrupt's wife are limited to and 
extend to the same subjects. (In re Stvsyvesant Bank, 7 B. R. 446 .> 
It has, however, been said that if the purpose of the examination be 
to elicit facts to be used in opposing the bankrupt's discharge, it is 
not competent for the register to summon any witness or person who 
may know or be suspected of knowing facts pertinent, or that might be 
serviceable in the preparation of specifications. In regard to such, 
facts, a creditor should be left to establish them upon the trial of the 
issues, as parties do in ordinary trials at law. Such information na 
one has the right to demand or obtain otherwise than as it may be 
voluntarily given, unless it be upon the trial of issues or question made 
up. (,InreBrandt,2B.R.2l5>.) 

ASSIGNEES AND INSPECTOKS. 

Appointment ot 8T. The Govemor in Council may appoint in the 
•aoiai assignee, ggygj-g^l Provinces of Canada, except the Province of Que- 
bec, one or more persons to be Official Assignee or 
Assignees or Joint Official Assignee in and for every 
county 5 and in the Province of Quebec, such appoint- 
Ontario. meut of an Official Assignee, or Official Assignees, or 
Quebec Joiut Official Assignee i^all be made in and for each 
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judicial district in the Province, except that in each of ^EC. 27. 
the Judicial Districts of Quebec, Montreal, and St. ^^^^^'q^^^ j^ 
cis respectively, such appointment may be made either signees. 
for the whole district or for one or more electoral dis- 
tricts in the same ; and the word " district" shall mean District, what 
either a judicial or an electoral district as the context****^' 
may require. 

Bv this section the appointment of the official ^issignees is placed 
in the hands of the Government instead of the Boards ofTrade, in which 
it was vested under the acts of 1864 and 1869. This change is one of 
doubtful policy, both because it removes from the control of the com- 
mercial body a matter of essential interest to it, and of which that . 
body would naturally be the best judges, and because it tends to in- 
crease the government patronage already too great and too often 
abused. This patronage forms, especially at elections, a lever so pow- 
erful in the hands of whichever may be the party in power, as to give 
it an undue weight, and other sources of strength besides the merits 
of its principles. 

In the United States the warrant in bankruptcy, issued in cases 
either of voluntary or involuntary assignment, is directed to the mar- 
shal of the district, and he performs similar duties to those incumbent 
upon the official assignees under this act. The marshal being an 
officer existing, no increase of government patronage is created by the 
U.S. act ; and in the same way had the sheriffs and their deputies in 
the different districts and counties been ex officio the official assignees 
required under the present act, no complaint could have been made that 
the government wefe endeavoring by this act to increase their power 
in the country. 

The following are the names of those who have been appointed 
official assignees under this Act up to the 1st September, 1876 : 
Ontario : 

Algoma — Not yet appointed. 

Brant— Thomas Botham, of Brantford. 

Bruce — George Gould, of Walkerton, Paul Mclnnes, of Teeswater^ 
and Wm. M. Smith, of Paisley. 

Carleton, including the City of Ottawa — Wm. Fingland, Francis 
Clemow, and D» S. Eastwood, all of Ottawa. 

Dundas — K. Matthews, of Morrisburg. 

Durham — "Wm. Thompson, of Bowmanville, and Seth Smith, of 
Port Hope, 

Elgin— Collin Munro, of St. Thomas. 

Essex— Wm. McRea, of Windsor. 

Frontenac, including the City of Kingston— C. Y. Price> Kingston • 
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S£0. 27. Glengarry — D. McLellan, Williamstown. 

Grey — George P. Rice, Owen Sound. 
OfficUl As- Grenville— Thos. Tracy, Prescott ; E. H. Whitmar8h,Merrickville. 

flaldimand — Fred. G. A. Henderson, Cayuga. 

Halton — David Watson Campbell, Milton. 

Hastings — W. B. Roblin and John P. Thomas, Belleville. 

Huron — ^Robt. Gibbon, Goderich ; S. E. McCaughri, Seaforth, 

Kent — H. F. Cummins and Hy. Black, of Chatham. * 

Lambton — W. T. Keays and Jos. Flintoft, jr., of Sarnia. 

Lanark Gemmill, of Almonte, and W. W. Bell, of Carleton 

Place. 

Leeds — John N. Abbott and N. Marshall, of Brockville. 

Lennox and Addington — W. F. Stall and B. A. Derochee, of 
Napanee. % 

Lincoln — Jas. McEdward, St. Catharines. 

Middlesex, including the city of London — P. Read and Henry E. 
Nelles, joint official assignees, and Thomas Churcher, of London. 

Muskoka District — Thos. Bowerman, of Bracebridge. 

Nipissing District — Not yet appointed. 

Norfolk — A. J, Donky, Simcoe. 

Northumberland— A. Sars, of Colborne, and E. A. McNockten, of 
Cobourg. 

Ontario— J. S. M.Wilcox, of Whitby ,and A. T. Dutton, of Uxbridge. 

Oxford— G. Perry, Woodstock. 

Parry Sound District — Not y^t appointed. 

Peel— Edward A. Haggard, Campbell's Cross. 

Perth — John Hosser and Thos. Miller, of Stratford. 

Peterboro' — Jos. A. Hall, Peterboro'. 

Prescott — Jos. Pendleton,— Wells, Vankleek HilL 

Prince Edward — William Carter, Picton. 

Renfrew — John B. MacDonald, of Renfrew, A. J. Forti«r, of 
Pembroke, Jos. Bell, of Arnprior, and Russell N. Dunning, of Cum- 
berland. 

Simcoe — Joseph Rogers and T. C. McGonkey, of Barrie. 

Stormont — D. R.'McIntyre and Donald McDonnell, of Cornwall. 

Victoria — Geo. Kempt, Lindsay. 

Waterloo — A. McGregor, of Gait, and M. Bby, of Berlin. 

Welland — Fletcher Swayze, Welland. 

Wellington — Joseph Shaw, Orangeville, John Smith, Elora. 

Wentworth, including the City of Hamilton — Alex. Davidson, R. 
L. Gunn, A. J. McKehzie, of Hamilton, and F. D. Suttr, of Dundas. 

York, including the City of Toronto — Wm. Thomas Mason, J. B, 
Boustead, Jno. Kerr, and Wm. F« Munroe, all of Toronto. 
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Quebec: gj,^^ 27. 

Arthabaska — Simon Fraser, Lavenir, Octave Ouellet, Somerset » 
Rainville, St. Christopher. Official As- 

Beauce — David Doran, of St. Joseph de la Beauce. slgnees. 

Beanharnois — Owen Lynch, Beauharnois. 

Bedford-Peter Cowan, Nelson ville, and Thos.Bra8sard,ofWaterloo. 

Chicoutimi — J. A. Gagne, Chicoutimi. 

Gaspe — Chas. H. T. Burman, Barachois. 

Iberville— L. A. Auger, St. G. D'Iberville. 

Joliette— Adolph Magnan, Joliette. 

Kamouraska — J. E. Poullot, Fraserville. 

Montmagny — T. S. Michaud, St. Jean Port Joli, and Fred. Belan- 
ger, oi Montmagny. 

Montreal, except City — C. Beausoleil, Montreal. 

Montreal City— Jas. Court, Ths. S. Brown,' Andrew B. Stewart, 

Jas. Tyre, Ed. Evans, Jno. Fair, 0. Lecourse, L. J. Lajoie, David 

J. Craig, A. Doutre, Arthur Perkins, Wm. Ehind and Louis Dupuy. 

Ottawa — F. S. Mackay, Papineau ville, A. Bourgeau, Aylmer, D. 

C. Simon, Hull, Louis M. Coutlee, Aylmer. 

Quebec, except Levis and Lotbinidre, Owen Murphy, Wm. Walter, 
O. Roy and J. Auger, all of Quebec. 

Richelieu— N. Gladier, St. Frangois Du Lac, A. E. Brassard, Sorel. 

Rimouski — E. Cot6, St. Luce. 

Saguenay— E. Angers, Murray Bay. 

St. Francis, excepting Compton, Stanstead, Richmond and Wolfe 
— Chas. J. L. Bacon and G. B. Loomis, Sherbrooke. 

St. Hyacinthe— M. E. Bernier, St. Hyacinthe. 

Terrebonne — G. M. Provost, Terrebonne. 

Three Rivers— Chas. D. Hebert, Yamachiche ; A. 0. Houle, St. 
Celestin, J. B. O. Dumont, Three Rivers. 

Levis and Lotbinidre — Alfred Lemieux, Levis. 

Compton— H. G. H. Chagnon, Coaticooke. 

Richmond and Wolfe— Wm. Brooke, Richmond. 
Nova Scotia : 

Annapolis — Richard John, of Uniacke. 

An tigonish — ^Archibald McGilli vray . 

Cape Breton— Chas. W. Hill. 

Colchester — Jos. K. Blair. 

Cumberland — Harry Baker. 

Digby — G. Henderson. 

Guysboro— Wm. Hartporn, of Guysboro. 

Halifax, including the city — Wm. Creighton. 

Hants— ThoB. Aylward. 
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Sec. 27. Inverness— G. C. Lawrence. 

Kings — E. J. Cogswell. 
OflBcial as- Lunenburg — Henry S. Jost, Lunenburg. 

Pictou — Wm. G. Glennie. 

Queens — Wm. Ford. 

Richmond — Jno. H. Rindress. 

Shelburne— Sam. A. Cox. 

Victoria— Alex. Taylor. 

Yarmouth— Stephen Murray . 
New Brunswick : 

City and County of St. John — E. McLeod, St. John. 

Albert — G. Coihaun, of Hopewell. 

Cape Carleton— D. C. Courser, of Fredericton. 

Charlotte— G. S. Hill, Charlotte. 

Gloucester — Rob.. Ellis, jr. 

Kent— Thos. W. Bliss. 

Kings— John E. B. McReady. 

Queens— Caleb F. Fox, Gagetown. 

Northumberland- -John Gillis. 

Restigouche — W. S. Smith. 

Sunbury — Geo. Seelay, of Fredericton. 

Victoria — Peter O'Byron. 

Westmorland — Jno. McKenzie, of Moncton. 

York— E. B. Winslow. 
Manitoba : 

Pro vencher— Robert Strange, of Winnipeg. 

Lisgar — Not yet appointed. 

Selkirk, including Winnipeg — John Balsillie, of Winnipeg. 

Marquette— Sam. R. Marlatt, of Portage Laprairie. 

Prince Edward Island : 

Kings — P. J. Ryon. 

Prince — David Montgomery. 

Queens— Francis L. Hasseard. 

In England the Court appoints a receiver at any time after the pre- 
sentation of the petition to have the trader declared a bankrupt, and 
this receiver holds the property till the appointment of a trustee by 
the creditors. Imp. Stat, 32 & 33 Vic. (1869) cap. 71, s. 13. 

Security given gg. Each person 80 appointed Assignee or Joint 
assignee. Assignee shall hold office during pleasure, and before 
acting as such shall give security for the due fulfilment 
and discharge of his duties in a sum of two thousand 
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dollars, if the population of the county or district for Sec. 28. 
which he is appointed does not exceed one hundred 
thousand inhabitants, and in the sum of six thousand 
dollars if the population exceeds one hundred thousand, 
— such security to be given to Her Majesty for Her 
benefit and for the benefit of the creditors of any estate 
which may come into his possession under this Act ; and 
in case any such Assignee fails to pay over the moneys 
received by him or to account for the estate, or any sectTrltyT ** 
part thereof, the amount for which such Assignee may 
be in default may be recovered from his sureties by Her 
Majesty or by the creditors or subsequent Assignee 
entitled to the same, by adopting, in the several Pro- 
vinces, such proceedings as are required to recover from 
the sureties of a sheriff or other public officer. 

o. The Official Assignee may also be required to give Additional se- 
in any case of Insolvency such further security as, on ^^^^' 
petition of a creditor, the court or judge may order, 
— such additional security being for the special benefit of 
the creditors of the estate for which the same shall have 
been given. 

6. The Official Assignee shall be an officer of the Responsibility. 
court having jurisdiction in the county or district for 2SiJi^n4.**^*^** 
which he is appointed. He shall as such be subject to 
its summary jurisdiction, and to the summary jurisdiction 
of a judge thereof, and be accountable for the moneys, 
property and estates coming into his possession as such 
Assignee, in the same manner as sheriffs and other officers 
of the court are. 

** A judge in the Province of Quebec cannot interfere with Insol- 
vency proceedings originated in Ontario, where the insolvent has his 
domicile, even though the Assignee reside in the Province of Quebec, 
and the affairs of the estate be conducted in Montreal, McDoriald and 
Tyre and Kenny y 15 L. C. Jurist, p. 145. 

JB©. The creditors at their first meeting or at any Appointment of 
subsequent meeting called for that purpose, may appoint JJ^^JJ^J'^^y^JJ, 
an Assignee who shall give securjty to Her Majesty in^§°®®j^<>* 
manner, form and eifect, as provided in the next preceding 
section, for the due performance of his duties to such 
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Sec. 29- an amount as may be fixed by the creditors at such 
meeting. In default of such appointment the OflBcial 
Appointment of Assignee shall remain the Assignee of the estate, and 
*^®®* shall have and exercise all the powers vested by this Act 
in the Assignee. ('The creditors may also at any meeting 
called for that purpose, remove any Assignee and appoint 
another in his stead. |/ A certified copy of any resolution 
of the creditors appointing an Assignee shall be trans- 
mitted in every case to the clerk of the court wherein 
the proceedings are pending, to remain of record in his 
office. 
What creditors JJo Creditor shall vote at any meeting unless present 
atmeetings^^*® personally oVrepresented by some person having a written 
authority, to be filed with the Assignee, to act at any or 
all such meetings on his behalf and no more than one per- 
son sh§Jl-¥ete.as.a creditor on any claim for the jamejjebt ; 
persojis-purQbaging^^craims" against an fe&tate affier insol- 
vency, shall not be entitled to vote in respect of such 
claims, but shall, in all other respects, have the same 
Claims not to be rights as Other Creditors ; and no claim after being proved 
ingl ^ ^^^^' shall be diYided and transTerred to another perioiS^^r 
party to increase the number oF votes at any meeting : 
each claim shall continue to have one vote only in 
number. 

As to the mode of voting for the appointment of an assignee, see 
sec. 102 poet. 
"Who may be The creditors under this section may appoint any person they 
appointed. choose whether resident where the insolvent has his place of business 
or not, and he need not be a creditor. 

An attorney for a creditor may be assignee (inj^e Barrett 2 B. R. 

633; S.C. 1C.L.R.202; S. C. 1 L. T. B. 144; in re Lawson 2 B . B. 

396) . The attorney of the bankrupt may be chosen assignee, but he 

cannot occupy the position of council and assignee at the same time. 

He will have to withdraw from the former, (in re Clainnontl B. R. 

276, S. C. 1 L. T. B. 6.) 

Individual as At a meeting of creditors held for the purpose of giving their advice 

Bhlo *oredltore' ^V^^ ^^^ appointment of an official assignee of a partnership estate, 

may vote, it was held that the creditors of the individual partners, as well as 

the creditors of the firm, had the right to vote in the choice of an 

assignee, (Luxton v. Hamilton & Davis, 10 L. J., U. C. 334. C. C. 

Logie. Rob. & J. Dig. 413 ) 
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The assise appointed by the creditors is by the 125 section placed SeC. 29. 
under the summary jurisdiction of the judge. 

The assignee appointed at this meeting may subsequently be 
removed, either by the creditors at a special meeting called for the 
purpose, or by the judge on petition for cause. 

Lord Hardwicke stated the rule as to removal to be^ that the Removal of 
asfiignees ought to be continued unless the petitioners seeking their '^^*^®®' 
removal could shew that there was some objection with regard to the 
substance or the integrity of the persons who are chosen assignees, 
(exparte Gregnier, 1 Atk. 91) ; as where the party chosen has an inter- 
est adverse to that of the general body of creditors, {ex parte Cattdy, 
M. &McA,198); oris an accounting party to the estate (exparte, 
Baies, 1 Bank & Ins. Rep, 285). 

The Court will set aside the choice of the creditors, and direct a new Court will, for 
one to be made, if the parties voting in the choice be not entitled to witrap^S?*^ 
vote, (exparte Howe, DeG. Rep. Ill), or, if a person, who is liable to ^^^^ 
account to the bankrupt's estate, be the only one who has proved, and 
electhimself, (exparte Grimsdale, 28 L. T. Rep. 207) ; or if the bank- 
rupt have interfered in the choice, (ex parte Molineux, 3 M. & A. 70H) ; 
or may exercise an undue influence over the party chosen, (exparte 
Morse, DeG. 478) ; or if the choice have been procured by fraud, (ex 
parte Surtees ,12 Ves. 10). In the lastcited case, Lord Eldon said, ''It 
is a general rule that the appointment of assignees will not be disturbed 
when chosen by those who can make immediate proof, although those 
who may not have been prepared to do so would have turned the scale." 
(See also exparte Wooley, 1 G. & J. 366 ; exparte Butterjill, 1 Rose, 
196). But where the majority of the creditors were accidently excluded 
from voting in the choice, (ex jpar^ Dechapeaurouge^ M. & M. C . A. 174); 
or had not suflScient notice to enable them to be present, (ex parte Mor- 
ris, 1 Dea. 498), a new choice will be directed. So also where the as- 
signee hadbeen chosen without his consent or knowledge, and declined 
to act, (exparte Pearson, 3 Dea. 324). 

The removal of an assignee is a matter in the discretion of the 
courtr Such discretion is, however, a legal discretion, and can only 
be exercised to remove an assignee when cause is shewn rendering 
such removal expedient or necessary. (In re Blodgett & Sandford, 5 
B. R. 472 ; in re MalUyry, 4 B. R. 153 ; s. c. 2 L. T. B. 130.) 

Upon a petition to remove the assignee for misconduct in instituting 
a suit, the question is not whether the suit was without a proper 
legal foundation, but whether its prosecution was fraudulent, 
malicious, or from unjust motive, and not in good faith for the bene- 
fit of the general creditors. (In re Sacchi, 6 B. R. 398 ; s. c. 6 B, R. 
497 J 8. c. 43 How. Pr. 250 ; s. c. 4 C. L. N. 289.) 
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SeO. 29, If one creditor becomes the sole creditor by the purchase^f all the 

other claims, a new assignee may, upon the application of the bank- 

Amwintment rupt and such sole creditor, be substituted for the one originally 

assignee. elected by the creditor, (tn re Sacchi 6 B. R. 398 ; s. c. 6 B. B. 497 ; 

B. c. 43 How. Pr. 250 ; a. c. 4 C. L. N. 289.) 

When creditors apply to an assignee to ascertain the condition of 
the estate, it is his duty to communicate all material facta within his 
knowledge, and the wilful suppression of such facts is a ground for 
removal. (In re Perkins, 8 B. R. o6.) 

Such removal will be made where there is an irreconcileable disa- 
greement between the assignee and' a large portion of the creditors. 
The assignee is a trustee of each and every creditor. He receives a 
compensation for his services, and is held to strict diligence in watch- 
ing the interest of the creditors. The creditors are the beneficiaries 
of the Court, and have a direct pecuniary interest in the bankruptcy 
proceedings. 
LAffal ftdvla f Erroneous legal advice, when the errors are so gross and frequent 
estate. as to be evidence of the incompetency of the legal adviser he has 

chosen, may be cause for ordering the assignee to employ other 
counsel, but not necessarily for removing the assignee. (In re Bhdgett 
^Sandford^hB.'R.^n.) 

The assignee was under the old act held to have the sole right to 
select his own professional adviser, and could not be made to change 
him, except upon reasonable ground; (In re Lamh^ 17 C. P. 173. Rob 
& J, Dig* 418,) but section 43 of the present act places the appoint- 
ment in the hands of the creditors, 
After vote of After a majority of the creditors have voted to remove an assignee, 
creditors, court the court will exercise a judicial discretion in the matter, notwith- 
tain right to " standing the action of the creditors. Parties opposed in interest to 
interfere. ^^ oflficial action of an assignee, do not have the power to dictate his 

conduct, even if they happen to command a majority vote of the credi- 
tors themselves. It is not the intention of the law that the majority 
should have the absolute control over the rights and interest of the 
minority. (Inre Bevey, 4 B. R. 412 ; s. c, Lowell, 493 ; s. c. 2 L. T. B. 
134.) Bumps, p. 486. 

If an assignee be guilty of any misconduct, or misbehave 
himself in the trust reposed in him, he will be removed and 
ordered to pay the costs consequent upon his renjoval, (ex parte AngUy 
4 D. & C. 118). So an assignee may be removed where he improperly 
connives at the insertion in the insolvent's balance sheet of a peti- 
tioner's debt, or when the assignee becomes insolvent, (ex parte 
Perryerf 1 M» D* & D. 276 ; ex parte Surtees, 12 Ves. 10)^ but the petition 
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flnust be presented promptly {ex parte Coslett, 1 Moll. 62). Mere Sec. 29, 

poverty, though of itself- not a sufficient ground of removal, yet if 

attended by suspicious circumstances, as the use of fictitious votes in 

the assignee's election, will warrant a removal, {ex parte Copelandy 1 Appointment 

M. & A. 305). As stated already, the Court will remove an account- JJ^gJ^™**^ ^ 

ing party to the estate from the office of assignee, {ex parte Mendel, 4 

D. & C. 725 ; but see ex parte Doyle, 2 Moll. 149). Where an assignee, 

acting under a bortd fide belief that all ihe other creditors were to be 

compounded with, agreed with the bankrupt to compromise his own 

^ebt, the court declined to remove him, {ex parte Davison, 2 Bank. & 

Ins. Rep. 89.) Edgar, Act o/1869. 

If an assignee abscond, or become permanently resident out of the 
country, another will be chos^ in his place, {ex parte Higgins, 1 Ba. 
L. B. 218 ; ex parte Grey, 13 Ves. 274). By the English Act of 
1861, sec. 124, continued residence out of England for three months, 
is a sufficient reason for removing an assignee. Edgar, Act of 1869. 
Appointment of agent for a creditor claiming to advise in the 
choice of an assignee must be in writing, and filed of record, {in re 
<Jampbell 1 L. J. (N. S.) 135, C. C. Hughes ; Rob. & J. Dig. 413). 

Held, that the plaintiff having proved his claim before the assignee, 
^nd having obtained an order in this Court to set aside the insolvent's 
discharge in the Insolvent Court, witli costs to be paid to him out of 
their estate, was precluded from objecting that the assignee was not 
duly appointed, {Allanv, Garratt et al., 30, Q. B. 165 ; Rob. & J. Dig. 
414). 

Where, at a meeting held for the purpose of appointing an assignee conflietbe- 
the majority in number of the creditors vote for one party, and the i^SJJ^?*i2S 
majority in value for another, it has been decided by His Honor Judge value. 
Walters of the. St. John, New Brunswick, County Court, that there is 
no election, and, consequently, the interim assignee becomes assignee. 
This decision was made at Chambers. 

SO. As soon as the security required from the Assig- Transfer of es- 
nee appointed by the creditors shall have been furnished Awign^P*^**^ 
by him, it shall be the duty of the Official Assignee to 
account to him for all the estate and property of the /Y/t ^ * ' * 
Insolvent, which has come into his possession, and to ^ v*^ J 

pay over and deliver to him all such estate and property, ' * 

including all sums of money, books, bills, notes and 
documents whatsoever belonging to the estate, and to 
execute in his favor a deed of assignment in the Form 
H. 
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Sec 30. ^^® powers conferred on the assignee by his appointment are to 
be found in sec. 3S,posi. 

Failure to carry out the provisions of this section would be punished 
and compliance enforced, if necessary by imprisonment, on petition^, 
to the Court or judge after notice, the official assignee being an 
officer of the court and subject to its summary jurisdiction ; (v. sec. 28, 
B\xhB. b. ante., Bee. 125 post). 

FOEM H. 
Insolvent Act of 1875. 
In the matter of A. B., an Insolvent. 



-.> Transfer of es- 
tate to assignee 



This deed of release (or transfer) made under the pro-^ 
visions of the said Act between C- D., 
Assignee to the estate of the said Insolvent of the first 
part ; and E. F., of the second part^ 

witnesseth : 

That whereas, by a resolution of the creditors of the 
Insolvent duly passed at a meeting thereof duly called 
and held at , on the day of 

, the said party of the second part was duly 
appointed Assignee to the estate of the said Insolvent : 
Now therefore these presents witness that the said party 
of the first part, in his said capacity, hereby releases (or 
transfers) to the said party of the second part the estate 
and efiects of the said Insolvent, in conformity with the 
provisions of the said Act ; and for the purposes therein 
provided. 

In witness whereof, &c. 

(This form may ie adopted in the Province of Qttebec to 
the notarial form of execution of documents prevailing there.) 

Notice of ap. 31. Every Assignee on his becoming such shall give 

pointment notice of his appointment as such by advertisement in 

rr. . the Form I, and by a copy thereof sent to each creditor 

; , , by post and post-paid. 

The inspectors may direct as to the time and manner of this adver- 
tisement, (v. sec. IQl post.) 



f 
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FORM I. Sec. 33. 

Insolvent Act op 1875. 

In the matter of Form of notice. 

A. B. [or A. B. & Co.,] 

an Insolvent. 

I the undersigned [name and residence], have been 
appointed assignee in this matter. 

Creditors are requested to file their claims before me^ 
within one month. 

(Place date,^ 

(Signature) 

Assignee. 

33. No Assignee shall act as the attorney or agent ^^ ^c?M*rent ofa 
any creditor in reference to any claim or demand of such creditor. 
creditor on an insolvent estate of which he is the Assig- o a ^ ' * / *- 
nee. Kf/J 

53. An Assignee may however, on being authorized Exception, 
by the judge, act as the attorney or agent of a creditor 

when the action to be taken is in the interest of the 
estate or of the creditors generally. 

54. The creditors may, from time to time, at any piace for meet- 
meeting, determine where subsequent meetings shall be^°**' 

held ; and until they shall have passed a resolution to 
that effect, all meetings of the creditors shall be held at 
the office of the Assignee, unless otherwise ordered by 
the judge. 

3S. The creditors at any meeting may appoint one ip5SSJSSntf^ 
or more Inspectors, who shall superintend and direct the *c., by credit- 
proceedings of the Assignee in the management and / .- ^ 

winding up of the estate; and they may also at any'^ '***.-. 
subsequent meeting held for ^hat purpose, revoke the ' wV 
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Sec. 35. appointment of any or all the said Inspectors ; and upon 

such revocation, or in case of death, resignation or 

absence from the Province of such Inspectors may appoint 

others in their stead; and such Inspectors may be paid 

Remuneration ^uch remuneration as the creditors may determine ; and 

thivMdPaS-^' whenever anything is allowed or directed to be done by 

wgneenouo tlic Inspectors, it may or shall be done by the sole In- 

venfs property, spector, if Only ouc has been appointed. But no Assignee 

as Inspector of any insolvent estate shall purchase directly 

or indirectly any part of the stock in trade, debts or 

assets of any description, of such insolvent estate. 

The provision in reference to the appointment of Inspectors is 
taken from the Act of 1869, in the working of which it has been found 
of great advantage, both as affording a salutary check on the assignee, 
and at the same time providing a less cumbrous and expensive 
machinery for dealing with questions connected with the estate too im- 
portant to be left to the sole discretion of the assignee than was to be 
found in a special general meeting of creditors. 

In England prior to the passing of the Act 32 k 33 Vic. c. 71, In- 
spectors were only appointed in oases where there were several classes 
of credito«iB, joint and separate, to watch the interests of each, and 
prevent any undue influence, and to stee that the partaershipe property 
went to the partnership creditors and the private property to the 
private creditors. By the Act cited, however, provision is made in 
sec. 14, for the appointment of a committee of five inspectors, and 
reference may now be had to the decisions of the English courts as 
affording light on this branch of the subject. 

The voting on the remuneration of the Inspectors shall take place 
in accordance with the terms of sec, 2, subs, h, and sec. 29 ante. 

Assignees will not be permitted, either directly or indirectly, to 
become purchasers of any of the insolvent's property, v. sec. Z5post. 
(Ex parte Badcock, M. k McA., 231, 238) ; and any assignee so pur- 
chasing without leave of the Court, will be removed, and ordered to 
account, for the profits, {ex parte Alexander , 1 Dea. 273) ; but see (ex 
parte Thomson, 9 L. J. Chy., 17), where the purchase of a small por- 
tion only of the estate by the assignee did not justify his removal . 
Assignees may Where there was no doubt of the respectability of an assignee, and 
fnsoFvSnrrDro- ^^^® creditors w'ere desirous of continuing him in his oflSce, and had 
perty. given their sanction to the application, he was permitted to bid at the 

sale of the bankrupt's estate, (ex parte Moreland, M. & McA., 76; 
Anon., 2 Russell, 350.) 
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If an assignee wish to purchase at any sale of the insolvent's pro- SeO. 35. 
perty, he must first petition the Court to be discharged from his office, 
{ex parte Alexander, 1 Dea. 273), when the Court will make the Asrigneej may 
order, but the petitioner must pay his own costs of the petition, (ex ingofvent's pro- 
parte Perkes, 3 M. D. A D. 386). This petition must be served on the P*''"^^' 
insolvent, and in England, wJiere there is often more than one 
assignee, upon the co-assignee, (ex parte J5a^c, 4 Madd, 459) ; here 
no doubt the inspector should be notified. Edgar, Act of 1869. 

S6. The creditors may, at any meeting, pass any reso- i>i«poi^ of 
lution or order directing the Assignee how to dispose of vlnt. ^ 
the estate, real or personal, of the Insolvent ; and, in 
default of their doing so, the Assignee shall be, subject 
to the directions, orders and instructions he may from 
time to time receive from the Inspectors, with regard to 
the mode, terms and conditions on which he may dispose 
of the whole or any part of the estate. 

The power given to the inspectors by this section is somewhat dif- 
ferent than that given by sec. 34 of the Act of 1869, where all the 
powers of the creditors were conferred upon them, except in cases of 
the sale of the entire estate, and subject to the revision of the creditors. 
Here the only restriction on the exercise of their powers is that pro- 
vided in the following section: 

ST. Any one or more creditors whose claims in the objections to 
aggregate exceed five hundred dollars, who may be dis- SrcPuJosarof * 
satisfied with the resolutions adopted or orders made by *'*'*^®* 
the creditors or the Inspectors, or with any action of the 
Assignee for the disposal of the estate or any part thereof, 
or for postponing the disposal of the same, or with refer- 
ence to any matter connected with the management or • 
winding up of the estate, may, within twenty-four hours 
thereafter, give tothe Assignee notice that he, or they 
wiflapply to the Court or judge, on the day and at the 
hour-filTBd in such notice and not being later than forty- 
eight hours after such notice shall have been given, or 
as soon thereafter as the parties may be heard before 
such Court or judge, to rescind such resolutions or orders. 
And it shall be lawful for the Court or judge, after hear- Hearing by 
ing the Inspectors, the Assignee and creditors present at co«rt or judge 
the time and place so fixed, to approve, rescind or mod- 
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37. ify the said resolutions or orders. In case of the appli- 
cation being refused the. party applying shall pay all 
costs occasioned thereby, otherwise the costs and the 
expenses shall be at the discretion of the judge. 

This provision is new and takes the place of the revision by the 
creditors provided for in s. 34 of the Act of 1869. One clear day's 
notice of this application would probably be required at least in the 
province of Quebec, unless the matter was of such a nature that 
such delay would be fatal. 

38. The Assignee shall exercise all the rights and 
powers of the Insolvent in reference to his property and 
estate. And he shall wind up the estate of the Insolvent, 
by the sale, in the ordinary mode in which such sales are 
made, of all bank or other stocks, and of all movable 
property belonging to him, by the collection of all debts 
or by the sale of the estate of the Insolvent, or any part 
thereof, if such be found more advantageous, at such 
price and on such terms as to the payment thereof as may 
seem most advantageous. 

Provided that no sale of the estate en Hoc shall be 
made without the previous sanction of the creditors given 
at a meeting called for that purpose : and provided also 
that no such sale shall affect, diminish, impair or post- 
pone the payment of any mortgage or privileged claim 
on the estate, or property of the Insolvent, or on any 
portion thereof. 

The creditors are not bound to accept the highest tender for the 
assets of an insolvent estate, sold under section 41 of the Act, and are 
free to act as they deem best for the interest of the estate, (in re 
McCarville, insolvent^ and Lajoie, assignee, and Hudon ei al., peti- 
tioners, S.C.'^ 18 L. C. J. p. 139. 

39. The Assignee, in his own name as such, shall 
have the exclusive right to sue for the recovery of all 
debts due to or claimed by the Insolvent of every kind 
and nature whatsoever; for rescinding agreements, deeds 
and instruments made in fraud of creditors, and for the 
recovery back of moneys alleged to have been paid in 
fraud of creditors, and to take, both in the prosecution and 
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•defence of all suits, all the proceedings that the Insol- SeC 39. 
vent might have taken for the benefit of the estate, or 
that any creditor might have taken for the benefit of the 
creditors generally : and may intervene and represent 
the Insolvent in all suits or proceedings by or against him, 
which are pending at the time of his appointment, and 
on his application may have his name inserted therein in 
the place of that of the Insolvent. And if after an 
assignment has been made or a writ of attachment has 
issued under this Act, and before he has obtained his ^ 
discharge under this Act, the Insolvent sues out any Ji^'^fo/the 
writ or institutes or continues any proceeding of any j»m4 after 
kind or nature whatsoever, he shall give to the opposite attalSment.^' 
party such security for costs as shall be ordered by the 
<50urt "Before which such suit or proceeding is pending, 
before such party shall be bound to appear or plead to 
the same or take any further proceeding therein. 

An insolvent's reversionary interest in an estate passes to his 
assignee, and entitles the assignee to maintain a suit in a proper case 
or the appointment of new trustees, and for an account of the estate : 
but the Court refused to make an order for the sale of such reversi- 
onary interest, {Gray v. Hatch, J8 Chy. 72. Rob. & J. Dig. 
417.) 

An action may be brought against an assignee for a divi- 
dend on a duly collocated and advertised claim which has not been 
objected to, (Simpson v. Newton, 4 L. J. N. S. 46 ; C. C. Macdonald- 
Rob. & J. Dig. ^. 418.) 

Quctre. Ought not proceeding to be by petition ? See sec. 60 of Act 
of 1869, & 8. 125, post. 

An official assignee in insolvency sued for trespass in taking and 
«elling goods is not entitled to notice of action. So held in accord- 
ance with the cases deciding that a sheriff is not entitled to such 
notice; but Wilson, J., but for these decisions, would have thought 
otherwise, (Archibald v. Haldan, .SO Q. B. 30; Rob. & J. Dig. p. 
418.) 

A. and B. , traders, made an assignment under the Insolvent Act. A Aisignee of 
judgment at law having been obtained against A., his interest in the SSf^obS^ln- 

partnership assets was sold for a nominal consideration to C, who }"°®H*^'* •*•*'*•* 
t J A* i» xt • 1 1. ^1 , . interierenoe. 

naa notice of the insolvency proceedmgs. C. then entered into pos- 
session of and otherwise interfered with the partnership goods, so as to 
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Sec* 39. hinder the plaintiffs from executing the duties of their office: an in^ 
junction was granted, on application of the assignees, to restrain the' 
defendant from further interference (Wilson v. Corby, 11 Grants 
92). 

Where insol- An objection on the ground that the insolvent plaintiff" was a 
foreigner neither resident nor domiciled in Canada, was raised to an/ 
application under this provision by an official assignee to be allowed 
to intervene and represent the insolvent in a suit wherein the insol- 
vent was plaintiff. The point is of much importance, and was raised,, 
though not decided in Mellon v. NicholU, 27 Q. B. U. C. 167. It 
was considered necessary in the English Act of 1861, sec. 277, to 
enact that it should extent to aliens and denizens, both to make 
them subject thereto and to entitle them to all the benefits given, 
thereby. 

If assignee de- If the assignee decline to prosecute a suit, the creditors are entitled 

cr^ormay. *^ ^^ ^^> \x^n indemnifying the assignee against costs, &c., (10 L. J.. 
(N.S.) 102, and see sec. 68 below.) 

A bill filled by one of the creditors of an insolvent to recover pro- 
perty alleged to belong to the insolvent's estate, on the mere allega- 
tion that the assignee in insolvency refused to sue without an indem- 
nity against the costs of the suit, and that the plaintiff, through 
poverty, was unable to give such indemnity, is demurrable, {Davis v. 
iSnc«,2DeG. F.& J. 463). 
Bankrupt need Even the charge of fraud, in a bill filed against a bankrupt and" 
^*^tr ™*^® * his assignees, seeking to set aside certain conveyances as having been 
fraudulently procured by the bankrupt before the bankruptcy, does 
not justify the making the bankrupt a party , ( G^76cr< v. Lewis, 2 J. & 
p. 462). 

In the same case it was also held, that although a degree declaring 
the deeds to be fraudulent would in a sense make the bankrupt a^ 
trustee of the property, this was not sufficient to make him a proper 
party to the suit. 

Following Gilberty. Levris, a demurrer by an insolvent, on the ground- 
that he was not a proper party, was allowed in Wilson v. Chisholm,- 
11 Grant, 471 ; where a bill was fyled by assignees under the Insol- 
vent Act to set aside a settlement executed by the insolvent, on the 
marriage of his daughter, with a secret trust in his own favour, the 
bill also charging that the insolvent defendant was in the enjoyment; 
of the property. It is remarked in the judgment that "one reason 
given for allowing parties to a fraud to be made defendants in certain, 
cases, though no relief except costs is prayed against them, is that 
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tlie plaintiff may be assured of his costs/' and it must be admitted Se(^, 39^ 
t^liat this reason can seldom be applicable to the case of a bankrupt, saiu by wuig- 
Edgar (1869) p. 74. *»««• 

On the 10th February, 1873, defendants obtained an order to stay Severance of 
proceedings until security was given for costs, on the ground that the pending at tima- 
plaintiff had become insolvent. The declaration contained three °' *°***^^®°®y- 
counts : 1 . On a fire policy ; 2. In trover, alleging as special damage 
that plaintiffs business was stopped, and he lost customers ; 3. In 
trespass to goods, alleging similar special damage. No objection was 
made in Chambers that the causes of action in the second and third 
counts did not pass to the assignee. On application to the Court : — 
held, that the causes of action under the first and second counts 
passed to the assignee ; for as to the second, as the conversion, the 
primary cause of action passed to the assignee, the special damage 
depended upon it could not be sued for by the debtor ; but that the 
cause of action in the third count did not pass, being for a personal 
claim of the debtor, independent of his right of property: — Held, 
therefore, that as to the third count the order should not have been 
made ; that being made without authority it might be rescinded as to 
that count ; and that the action might be stayed on one count leaving 
it to proceed on the others, (Smith v. Commercial Union Insurance 
Co., 33 2 B. 629; Rob. & J. Dig. 416.) 

When a suit becomes defective by the insolvency of the Froceedingg 
plaintiff, subsequent proceedings are not wholly void, but on the f^sofyency. 
fact being brought before the Court such order will be made as 
may be just, (McKenzie v. McDonnell, 15 Chy., 442. Rob & J. Dig. 
445.) 

*• — ^An assignee under the Insolvent Act of 1864 cannot be sued in 
warranty, in respect of a matter for which the insolvent was liable to 
guarantee the plaintiff, (Huichins et aL vs. Cohen, d: Cohen, pi. 
in war. v. Whyte, 15 L. C. Jurist, p. 235.) 

The actions which the insolvent may institute in his own name are what acUong 
those for property which cannot go to his creditors, as damages for institute. 
personal wrongs, and in the province of Quebec to obtain payment of 
a bequest declared to be an alimentary and unattachable allowance, v. 
notes to sec. 16. ante. 

In England, an insolvent may maintain an action for personal 
labour, (Silky. Osborne,! Esp. 140 ; Williams v. Chambers, 11 Jur. 
798,) he may also sue on after-acquired property, (Webb v. Fox, 7 T. 
R, 391; Ihans v. Brovm, 1 Esp. 170,) or, sue on a contract made 
with him, unless the assignee interferes, (Kitchen v. Bartsch, 7 East, 
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Sec 39 ^^' Cumming v. Roebuck, Holt., 172). As to the privilege of subee- 
queDt creditors, where an insolvent has been allowed by the assignee 

Suits by In- and the creditors of his insolvent estate to trade, see Tucker v. Mema- 

«>l^«"*- man, 17 Jur. 723. 

The question may here arise whether the insolvent's claim for per- 
sonal labour performed during the interval between the assignment 
and discharge, can be attached by the assignee ? It would seem a 
hardship that an insolvent who has committed no fraud, and who 
may have a large family to support, and whose position may there- 
fore compel him to work, should be unable to recover its value - 
because his estate is in insolvency. Even if fraud had been com* 
mitted, the insolvent should be allowed to recover the fruits of daily 
labour sufficient to procure the necessaries of life. The statute 
appears to make no provision for such a contingency, except that pre- 
scribed in § whereby a majority of the creditors, representing three- 
fourths of the liabilites, may allow the insolvent a sum of money, or 
any other property out of the estate. Pop. p. 57. 

Sir^^^^^fisiil ^^' If a partner in an unincorporated trading com- 
TOTcyofapart-pany or co-partnership becomes insolvent within the 
meaning of this Act, and an Assignee is appointed to the 
estate of such Insolvent, such partnership shall thereby 
be held to be dissolved ; and the Assignee shall have all 
the rights of action and remedies against the other part- 
ners in such company or co-partnership, which the said 
insolvent partner could have or exercise by law or in 
equity against his co-partners after the dissolution of the 
firm, and may avail himself of such rights of action and 
remedies, as if such copartnership or company had 
expired by efflux of time. 

An act of bankruptcy committed by one partner, if followed by an 
adjudication (in bankruptcy) is a dissolution of the partnership, and 
all his property becomes vested in the trustee under the bankruptcy 
who becomes tenant in common of the share of his partnership 
stock, {Hague v. Rolleston, 4 Burr. 2174 ; Smith v. DeSylva, Cowp. 
471.) 

But the rule of the French law was not the same, v. 4 Pard. Dt. 
Com. no. 1066. 

SSt b^'officuTi ^'' Every Official Assignee, or Assignee appointed by 

«iigne^. the creditors, shall, in every case in which he acts as 

such, keep a register showing the name of each Insol- 
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*Arent who has made an assignment, or against whom a Sec. 41. 
\mt of attachment has issued, his residence, place of 
fcusiness, and the nature of his trade or business, the date ^^*«J^*^j. 
of the assignment, or of the issue of the writ of attach- 
ment, the amount of liabiUties acknowledged by the In 
solvent in his schedule of liabilities, the amount of claims 
proved, the amount of composition, or of dividends paid, 
and whether a discharge has been granted within one 
year or not, the amount of dividends remaining unpaid 
^^ter three months from the declaration of the last divi- 
dend, with such other information as the Assignee may 
deem of general interest with reference to each estate, — 
Tvhen register shall be open to the inspection of the pub- 
lic, within office hours, at the office of such Assignee; 
«nd the Official Assignee, or the Assignee, as soon as he 
takes charge of any estate, shall open a separate book op^lffie%rate 
for each such estate, showing a debtor and creditor J^jJ"^tate!^ 
ficcount of all his receipts and disbursements on account 
thereof. 

And every Assignee, other than an Official As- Deposit of re- 
signee, shall within one month after he shall have wound official aMign'ee 
\ip the estate of any Insolvent, and obtained his dis- 
charge, deposit the register kept by him as aforesaid, 
^ith reference to such estate, in the office of the Official 
-Assignee of the county or district:, where it shall remain 
for the like purposes, and under the same provisions as 
the register kept by the Official Assignee. 

This section differs somewhat from those of the Act of 18^9 (38 and 
39) bearing on the same subject. This is fuller, with regard to the 
"X^ecord to be kept of receipts and disbursements, but fails to lay down 
^ny rule for a public register of the minutes of all meetings of creditors 
-^8 was done by the sections referred to. 

assignees' accounts, commission, &c. 

43. Every Assignee under this Act shall, within thirty „ *5^r"^fg q, 
■^ays after obtaining his discharge, and every Assignee a^'y fonner Act 
Xinder any Act hereby repealed shall within thirty days chirRe, and pay 
=5^fter obtaining his discharge, or the closing of his^oRecSiJer^ 
nccounts as such, or within thirty days after the coming J^J^J^JJ^^t. 
into force of this Act, if he has obtained his discharge or 
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Sec 39 ^^' Camming v. Boebuck, Holt., 172). As to the privilege of subee- 
queDt creditors, where an insolvent has been allowed by the assignee 

Suits by In- and the creditors of his insolvent estate to trade, see Tucker v. Hemor 

«>l^®"* maw, 17 Jur. 723. 

The question may here arise whether the insolvent's claim for per- 
sonal labour performed during the interval between the assignment 
and discharge, can be attached by the assignee ? It would seem a 
hardship that an insolvent who has committed no fraud, and who 
may have a large family to support, and whose position may there- 
fore compel him to work, should be unable to recover its value - 
because his estate is in insolvency. Even if fraud had been com* 
mitted, the insolvent should be allowed to recover the fruits of daily 
labour sufficient to procure the necessaries of life. The statute 
appears to make no provision for such a contingency, except that pre- 
scribed in § whereby a majority of the creditors, representing three- 
fourths of the liabilites, may allow the insolvent a sum of money, or 
any other property out of the estate. Pop. p. 57. 

TO^r^^by^fisdil ^®- If ^ partner in an unincorporated trading com- 
TOTcyofapart-pany or co-partnership becomes insolvent within the 
meaning of this Act, and an Assignee is appointed to the 
estate of such Insolvent, such partnership shall thereby 
be held to be dissolved ; and the Assignee shall have all 
the rights of action and remedies against the other part- 
ners in such company or co-partnership, which the said 
insolvent partner could have or exercise by law or in 
equity against his co-partners after the dissolution of the 
firm, and may avail himself of such rights of action and 
remedies, as if such copartnership or company had 
expired by efflux of time. 

An act of bankruptcy committed by one partner, if followed by an 
adjudication (in bankruptcy) is a dissolution of the partnership, and 
all his property becomes vested in the trustee under the bankruptcy 
who becomes tenant in common of the share of his partnership 
stock, {Hague v. Rolleston, 4 Burr. 2174 ; Smith v. DeSylva, Cowp. 
471.) 

But the rule of the French law was not the same, v. 4 Pard. Dt. 
Com. no. 1066. 

keStby'officia'i ^'- Every Official Assignee, or Assignee appointed by 

juwigne^. the Creditors, shall, in every case in which he acts as 

such, keep a register showing the name of each losol- 
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'vent who has made an assignment, or against whom a Sec. 41. 
writ of attachment has issued, his residence, place of 
business, and the nature of his trade or business, the date ^|*<«Jf«*o^ 
of the assignment, or of the issue of the writ of attach- 
ment, the amount of liabilities acknowledged by the In 
solvent in his schedule of liabilities, the amount of claims 
proved, the amount of composition, or of dividends paid, 
and whether a discharge has been granted within one 
year or not, the amount of dividends remaining unpaid 
a^ter three months from the declaration of the last divi- 
dend, with such other information as the Assignee may 
deem of general interest with reference to each estate, — 
when register shall be open to the inspection of the pub- 
lic, within office hours, at the office of such Assignee; 
and the Official Assignee, or the Assignee, as soon as he 
takes charge of any estate, shall open a separate book opslf Je%rate 
for each such estate, showing a debtor and creditor JacreVtate!*^ 
account of all his receipts and disbursements on account 
thereof. 

And every Assignee, other than an Official As- Deposit of re- 
signee, shall within one month after he shall have wound ©iflciaiLsign'ee 
up the estate of any Insolvent, and obtained his dis- 
charge, deposit the register kept by him as aforesaid, 
with reference to such estate, in the office of the Official 
Assignee of the county or district:, where it shall remain 
for the like purposes, and under the same provisions as 
the register kept by the Official Assignee. 

This section differs somewhat from those of the Act of 1869 (38 and 
39) bearing on the same subject. This is fuller, with regard to the 
xecord to be kept of receipts and disbursements, but fails to lay down 
«ny rule for a public register of the minutesofall meetings of creditors 
AS was done by the sections referred to. 

assignees' accounts, commission, &c. 

42. Every Assignee under this Act shall, within thirty ;^*5*|r"^fg q, 
•davs after obtaininc; his dischars:e, and every Assignee a^'y former Act 

•j A J. 1- i_ 1 J 1 n -^1 • r 1 • X J must obtain di8- 

under any Act hereby repealed shall within thirty days charge, and pay 
after obtaining his discharge, or the closing of his^oReMiJer-* 
accounts as such, or within thirty days after the coming ^^JpJ^^JJJ^t 
into force of this Act, if he has obtained his discharge or 
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Sec. 42. closed his accounts before its coming into force, pay over 

to the Receiver-General all moneys belonging to the 

render Mcounts ^®^^^® ^^^^ ^^ ^^^ hands, not required for any purpose 

authorized by this Act or any Act hereby repealed, as the 

case may be, with a sworn statement and account of such 

moneys, and that they are all he has in his hands, under 

a penalty of not exceeding ten dollars for each day on 

which he shall neglect or delay such payment ; and he 

shall be a debtor to Her Majesty for such moneys, and 

may be compelled as such to account for and pay over 

the same. 

™ud*?Sf \^ ^'' "^^^ Assignee shall be entitled to a commission 

commiagion ou On the net procecds of the estate of the Insolvent of every 

lu^un rea - j^j^^j^ ^f g^^ p^j. ^^^^^ ^^ ^^le amount realized not exceed- 

MPfc^% y.. * ^^S ^^^^ thousand dollars, the further sum of two and a 

' half per cent, on the amount realized in excess of one 

/e/y 7 . thousand dollars, and not exceeding five thousand dollars,. 

^ ' A and a further sum of one and a quarter per cent, on the 

^** * "^ -#^ amount realized in excess of five thousand dollars, — 

And actual dis-which Said commission shall be in lieu of all fees and 

bursements. charges for all his services and disbursements in relation 

to the estate, exclusive of actual expenses in going ta 

seize and sell, and of disbursements necessarily made in 

the care and removal of property. 

togcouMe/^2c ^^ Assignee shall employ any counsel or attorney at 

law without the consent of the Inspectors, or of the 

creditors; but expenses incurred by employing such 

counsel or attorney with such consent, shall be paid out 

of the estate, if, not recovered from any party liable 

therefor. 

Remuneration The remuneration of the Official Assignee, when he 

of superceded iii *• • iii t 

assignee. IS Superseded by an Assignee appointed by the creditors^ 

shall be fixed by the Court or judge and taxed by the 

proper officer, and shall be the first charge on the estate. 

The question of the remuneration of the assignee has been founds 

to judge from the frequent changes of legislation on the subject, a 

difficult one to deal with. The present section aims at a precision 

not attempte(i by either of the former Acts or any of their amendments. 

mMfiDMon*^" ^^' '^'^^ Assignee shall call meetings of creditors 

requisiflon. whenever required in writing so to do, by the Inspectors 
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or by five creditors or by the judge, and he shall state Sec. 44. 
succinctly in the notice calling any meeting the purpose Assignee to cau 
thereof. '°^«°«^- 

The power given to a judge to require a meeting of creditors to be 
called, enables one creditor, on petition and for cause, to obtain such 
a meeting even when tTie other creditors and the inspectors refuse to 
•assist him. 

4S. The Assignee shall deposit at interest in some Deposit and 
chartered bank, to be indicated by the Inspectors or by mone/?l? °' 
the judge, all sums of money which he may have in his***"*^' 
hands belonging to the estate, whenever such sums amount 
to one hundred dollars. Such deposit shall not be made 
in the name of the Assignee generally, on pain of dis- 
missal, but a separate deposit account shall be kept for 
-each estate of the moneys belonging to such estate, in 
the name of the Assignee and of the Inspectors (if any,) 
and such moneys shall be withdrawn only on the joint 
cheque of the Assignee and of one of the Inspectors, if 
there be any. 

The interest accruing on such deposits shall appertain interest on de- 
ta the estate, and shall be distributed in the same man-'®*'**' 
ner and subject to the same rights and privileges as the 
capital from which such interest accrued. 

If in any account or dividend sheet made subsequent to ^®J*JfcJfe' 
any deposit in a bank, the Assignee omits to account for tion'of such*' 
or divide the interest then accrued thereon, he shall for- '"^'^•*- 
feit and pay to the estate to which such interest apper- 
tains, a sum equal to three times the amount of such 
interest ; and he may be constrained so to do by the 
judge upon sunmaary petition and by imprisonment as 
for a contempt of Court. 

At every meeting of creditors, the Assignee shall pro- Assignee to pro- 
duce a bank pass-book showing the amount of deposits at meeti^?°^^ 
made for the estate, the dates at which such deposits 
fihall have been made, the amounts withdrawn and dates 
of such withdrawal, of which production mention shall 
be made in the minutes of such meeting, and the absence 
of such mention shall be prima facie evidence that it was 
not produced thereat. The Assignee shall also produce 
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Sec. 45. such pass-book whenever so ordered by the judge at the 
request of the Inspectors or of a creditor, and on his 
refusal to do so he shall be treated as being in contempt 
of Court. 

^e^e^^iu^^ The Assignee who shall make or cause to be made 
such pass-book, j^jjy f^^jse entry in such pass book with a view to deceive 
the Inspectors, creditors, or judge, shall be guilty of a 
misdemeanor, and shall be liable, at the discretion of the 
Court before which he shall be convicted, to punishment 
by imprisonment for a term not exceeding three years, 
or to any greater punishment attached to the offence by 
any statute. 
Tested on death 46. Upou the death of an Assignee or Official Assig- 
of assignee. ^^^^ ^^ upou his rcmoval from office, or upon his dis- 
charge, the estate shall remain under the control of the 
judge until the appointment of another Assignee or 
Official Assignee as the case may be, when the estate 
shall become vested in such other Assignee or Official 
Assignee. 

The question arises in connection with this section as to what 
course should be followed during such interval should it be found 
necessary to adopt conservatory or other legal proceedings requiring 
despatch. The fact of the estate being under the control of the judge- 
would scarcely seem sufficient to enable such proceedings to be taken 
in his name, and in many instances his order would be inadequate. 
It is to be feared that it will be found that an amplifying amendment 
will be required in connection with this section. 

The new appointment will be made in the usual manner at a meet- 
ing called for the purpose, by the order of the judge, ex mero moiu, or 
on the petition of any creditor. This procedure was also followed in 
the case of an absconding assignee. See Sauvageau cases, Montreal 
1871. 
aiddi^h2?geof *''• After the declaration of a final dividend, or if 
"«i«ne«- after using due diligence the Assignee has been unable 
to realize any assets to be divided, the Assignee shall 
prepare his final account, and present a petition to the 
judge for his discharge, after giving notice of such petii- 
obiigation of tiou to the Insolvent, and also to the Inspectors, if any 
assignee. hsLwe been appointed, or to the creditors by circular, if 
no Inspectors have been appointed; and he shall produce 



95 

»ndfile with such petition a bank certificate of the de- Sec. 47- 
posit of any dividends remaining unclaimed, and of any 
lalance in his hands ; and a statement showing the nomi- 
nal and estimated value of the assets of the Insolvent, ©f^i^ig*^^-?"* 
the amount of claims proved, dividing them into ordi- 
xiary, privileged, or secured and hypothecary claims, the 
amount of dividends or of composition paid to the cred- 
itors of the estate, and the entire expense of winding up 
the same, ^nj the judge, after causing the account to Power of 
"be audited pylE e*Inspficii)r5p"!Sr"Sy^so'ffi ^^^^'^' 

ef^dltors nam ed by himibl^Jbhe purpose, and after hear- 
jng f,)i^ parili ftRj may grant conditioriaDy or uncondition- 
ally, the prayer of such petition, or may refuse it. 

48. Any Assignee who neglects to present such a Penaitv in cwr 
petition within six months after the declaration of a final pw^St^such 
dividend, or within three months after he shall have been p«*^"°^- 
required by the Inspectors or by any creditor of the 
estate, after it shall have been ascertained that there are 
no assets wherewith to declare a dividend, shall incur a 
penalty not exceeding one hundred dollars. 

(2.) The provisions of the next preceding section shall ProTisioDs of 
apply to all persons who have acted or are acting as As- ^ awiglle^J*^^^ 
eignees under '^ The Insolvent Act of 1S69," or in either j^^^^^^^'^^er 
of the Provinces of Quebec or Ontario under the Act 
formerly in force therein, called and known as " The Jw- 
solvent Act of 1864," or any Act or Acts amending or 
continuing the same or either of them : and any such 
person, who neglects to present such a petition as there- 
in mentioned within the following delays respectively, 
ehall incur a penalty of one hundred dollars, that is to 
asay :— 

(a) In case a final dividend has been declared before 
the coming into force of this Act, or in case the As- 
signee has been unable to realize any assets to be divided, 
then within three months after this Act has come into 
ibrce : 

(J) In case a final dividend is declared after the com- 
ing into force of this Act, then vdthin six months after 
the declaration of such final dividend. 
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Sec. 48. '^^^^ section renders compulsory the assignee's application for dis-* 

charge, a proceeding virtually optional with him under the former 

Assignee must Acts, and will probably be found of a satisfactory nature in many 

^Pjj^®'^^*" estates, which have been in the hands of the assignees for years 

without having been finally settled. 

COMPOSITION AND DISCHARGE. 

^Sr^SfrnpS?"" 49. If at the first meeting of the creditors, or at any 
«ition and dis- jime thereafter, the Insolvent files with the Assignee a 

<sharge. how ? , , . t , i -i /» ^ 

and when consent m wnting to his discharge, or a deed of composi- 
tion and discharge, signed by at least a majority in number 
of the creditors, who have then respectively proved claims 
of one hundred dollars and upwards, or if at such first or at 
any subsequent meeting an offer in writing be made by 
the Insolvent to compound with his creditors, specifying 
the terms and conditions of the proposed composition, 
and such offer be approved of by a majority in number 
of such creditors present at such meeting, the Assignee 
shall call another meeting of the creditors to take such 
consent or such deed or offer of composition and discharge 
into consideration : and in every case such deed of com- 
position or offer of composition shall be on condition, 
whether the same be expressed or not, that if the same 
be carried out, the Insolvent shall pay the costs incurred 
in Insolvency, including those for the confirmation of 
such composition. 

I>eed to be sub- This section makes several important changes in the existing law, 
ing. especially in requiring the deed of composition to be submitted to a 

meeting of creditors, thus inviting that free and verbal discussion of 
it which is likely frequently to prove beneficial, and which was so 
often escaped by the insolvent being able to approach each creditor 
separately. 
Acceptance of By the English Act (1869), the " trustee may with the sanction of 
land. " a special resolution of the creditors," at a meeting called for the 

purpose, accept a composition '' or assent to any general scheme of 
settlement, subject to the approval of the court." And a special reso- 
lution is defined to be one decided by a majority in number and three- 
fourths in value of the creditors present at such meeting, and voting 
on such resolution. 
Mode ef reckon- In calculating this majority, the claims unaffected by the deed of 
ing majority. (iigcharge,and specified in sees. 61, 62, and QZpost, will not be reckoned. 



^n^ttiofie wliode claims would be involuntarily affected by the diB- SeC. 49. 
oliArge> are to be considered* 

^his deed may be made before, pending, or after assignment $ for ^Stloir"** 
Altliougb not so stated, as in sec. 84 of of the act of 18&9, this is im- When deed may 
plied. ^°^•• 

It does not appear to us that it can be legally completed until on« ^^ ^^' 
tnkonth frwn the notice by the assignees to the creditors, to fyle their 
olatims^ as provided in § ante. Because, before it can be prudently 
ctcted upon by the |kssignee> he should be satisfied that it had been 
eaiecuted by the requisite number of creditors, who also represented 
tlxe necessary proportion in value ; and he can usually have no legal 
means of ascertaining this> until the expiration of this period allowed 
to the creditors. 

Notwithstanding the power thus given to the majority of creditors Majority mnA 
to bind the non-assenting minority, it has been held, in several cases^ »ot*<'»»^^'<^ 
that the power must have been exercised bona fide for the benefit of 
^all the creditors> or it Would not be supported, and it would seem that 
the same principle applies to resolutions under this section . If, there- 
fore there is a fraudulent bargain for the benefit of some of the credi*- 
tors, or if the majority of creditors are induced by friendly feelings 
towards the debtor to accept a composition greatly disproportioned to 
the assets, the Court Would probably hold that a non-assenting creditor 
»hould not be prejudiced by the resolution ; but on the other hand, if 
the assenting majority appear to have exercised their discretion bona 
fide for the benefit of the creditors, the Court will not sit in review 
^pon the quantum of the composition ; (esc parte and in re Oowen^ 
^' B. 2 Ch. 563 ; ex parte and in re Boots, lb. 559 ; ex parte WiUiams, 
^ re PidUny L. R. iO Ep. 67, 39, L. J. Ba. I j Hart v, SmUTh L. R. 
i, Q. B. 61). 

Bat where one creditor covenanted with all the other creditors for tindae advam 
Payment to them of a composition of four shillings in the pound on their ^S^ certain 
^^bts and all the creditors released the debtor from the original debts 
'Object to a proviso for making the deed void> on default in payment of 
^e composition, and the debtor assigned all his property to the one 
<2reditor who entered into the covenant absolutely, it was held, that 
^^ deed was not on its face void as giving an undue advantage to the 
^ne creditor, (jex parte and in re Nicholson L^ B. 5 Ch. 332 ; BisseU r, 
^ones^h, B. 4 Q. B. 49 ; Sowry v. Low, L. B. 3 Q. B. 281). The trustees 
^f a deed of assignment fbr benefit of creditors made by two partners, 
contracted with certain of the creditors to deal with both the joint 
*im1 separate estate of the debtors in such a manner as to pay all th« 
creditors 58« in the pound ; and creditors were induced by the pros* 

^' a 
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Sec* 49, pect so held out to them to assent to the deed. From the acconatff 
annexed to the deed it appeared that, if this contract were carried into 
eflfect, the joint creditors would gain an advantage over the separate 
creditors of both partners, and the separate creditors of one partner 
an advantage against those of the other ; and it was;;held that such an 
an arrangement could not be supported^ (in re Evans y 21 L. T. N. 8, 
112.) 

CoaspcctftiiMi by Under Act 1861 it was settled that where a person who carried on 
^**'"°**^* business in partnership executed a con>position deed for the benefit of 
his separate creditors only, which was assented* to by the requisite 
statutory majority of separate creditors, and the firm was also indebted, 
the deed was not binding on a dissenting separate creditor, (ex parte & 
inre Olen, L. R. 2Ch. 670 ; and see Thompson v. Knight, 2 L. R. Ex. 
42 ; Tetley v. Wanless, 2 L. R. Ex. 21 & 276). So, on the other hand, a 
deed of composition between the members of a partnership, and the joint 
creditors of the firm, without any reference to the separate creditors of 
the difierent members of the firm, was not within Act 1861, s. 192, but 
was invalid against non-assenting joint creditors, {Tomlin v. Button, 
L.R.3Q.B.466^ 9B.&S,261). /»ea;j?ar<c&mre01dfieId,3D.I.&S. 
250,11L. T. (N. S.)766,itwas8aid that the whole body of the creditors 
were to deliberate and decide together, and that the separate creditors 
alone might constitute the majority, (see also Rixon v. JEmary, L. R. 3 
C.P. 646 ; European Central Railway v. Westally L R. 1 Q. B., 167 . 
ex parte Cockbum v. Smith, 3 D. I. & S. 176 ; in re Evans, 21 L. T. 
(N, S.), 112 supra; and see G. R. 286). 

A composition deed under the English Act of 1861, between an 
insolvent and his two partners, of the one part, and certain trustees 
on behalf of the undersigned creditors of the insolvent and his two 
partners, of the other part, by which all the estate and effects of the 
insolvent and his two partners were assigned by the insolvent and his 
. two partners for the benefit of the creditors of the insolvent and his 
two partners, affords no answer on equitable grounds to an action 
against the insolvent by a creditor for his separate debt, (Ettropean 
Central Railway Co, v. W, B. Westall, 1 L. R. Q. B. 167). See, 
as to effect of composition deeds to bind non-assenting creditors, and 
as to what are reasonable provisions in such deeds, Buvelot v. MiUs, 
1 L. R. Q. B. 104; Bond and another v. Weston, I L. R. Q. B. 16»; 
Oresty v. Gibson, 1 L. R. Ex. 112 ; Reeves am,d another v. Watts, 1 L. 
R. Q. B. 412 ; Coles v. Turner, 1 L. R. C. P. 373 ; Brooks v. Jennings, 
1 L. R. C. P. 476 ; Blurnberg v. Rose, 1 L. R. Ex. 232; Oreenherg v. 
Ward, 1 L. R. C. P, 686; Jacobson v. Lamert, 2 L. R., Ex. 394; 
McLaren v. Baxter, 2 L. R. C. P^ 669 ; Isaacs v. Green, 2 L. B. Ex. 
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852; Bailey v. Bowen, 3 L. B. Q. B. 138; Fiizpairick v. Bourne, 3 gg^^ 49^ 

L. R. Q. B. 23H ; ^o«?ry v. Law, 3 L. R. Q. B. 281). A provision 

which makes the composition payable on the trustees' certifi- Composition 

cate, that the deed has been assented to by the statutory number of ^®®^* 

creditors, is unreasonable, (Bolnois v. Mann, 1 L. R. Ex. 28 ; and see 

as to what are unreasonable provisions, Giddings v. Penning, 1 L. B. 

Ex.H25; Latham Y.'Lafone, 2 L. R. Ex. 115; Baker v. Painter, 2 L. 

B. C. P. 492; Oldis v. Armston, 2 L. R. Ex. 406; Wigfield v. 

NkhoUm, 3 L. R. Q. B. 460). 

An unreasonable provision in a composition deed will render it in- I 

valid against non-assenting creditors, {Balden v. Pell, 10 L. T. Rep. 
(N.S.)493; and see Armitage v. Baker, 10 L. T. Rep. (N.S.) 626; 
Sidson V. Barclay, 10 L. T. Rep. (N.S.) 587 ; Woods v. Foote, I H. 
* C. 841, in error ; Leigh & Pmdlehury , 10 Jur. (N.S.) 296). 

A deed which is assented to by the required majority of creditors Deed irrevoo- 
cannot be unreasonable, unless it gives them some advantage over *^^®* 
the minority ; (m re Richmond Hill Hotel Co., ex parte King, 4 L. 
B. Eq. 666 ; affirmed on appeal, 3 L. R. Chy. 10). 

An insolvent executed a deed of composition, paying ten shillings in 
the pound. Some of the creditors declined to assent, but subsequently 
being informed that the required number had executed, they took the 
amount of the instalments remitted to them and said nothing. The 
deed was afterwards decided to be void for want of a strict compli- 
ance with the statute, but the dissenting creditors were held to be pre- 
cluded from suing the insolvent for the balance of their debt ; as the 
austake, if any, under which they had received the instalments was 
oneoflaw, and not of fact. {Kitchen v. Hawkins, 2 L. R. C. P. 22). 

As to a claim against a debtor for unliquidated damages not consti- Computation (^ 
tttting the holder of the claim of a creditor within the meaning of the unliquidated 
English Act of 1861 see ex parte Wilmot ; in re Thompson, 2 L. R. 
Chy. 795 ; Hoggarth v. Taylor 2 L. R. Ex. 106 ; Sharland v. Spence, 2 
L. R., C. P. 466 ; Robertson v. Goss, 2 L. R. Ex. 396. 

The assent of creditors in writing is all that the English Acts of 1861, proof of assent. 
8ec. 192, and 1869, s. 28. require ; whereas our clause requires the 
execution of the deed itself by the creditors. In an English case it 
has been held that the creditors' assent may be given before the deed 
is executed or even prepared, {Rutty v. Benthall, 2 L. R. C. P. 488). 

Where a non-assenting creditor sues a debtor, who has executed a ^^^ ^^^ ^^ 
composition deed containing a release, for a debt due before the speoiaUy plead- 
execution of the deed, and the debtor neglects to plead the deed, he is 
estopped from afterwards setting up the release to defeat the execu- 
tion, {RosH V. Bailey, 3 L. R. Q. B. 621). 
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Sec. 49. 

Composition 
deeds. 

Bar to exeea- 
tion against 



When deed 
may be made. 




Condition that 
creditor must 
sign to get com- 
position had. 



Fraadnlent 
consideration. 



VaUdity of 
claims should 
be ascertained. 



A deed of composition under the English Act (^1861, sec. 192, ifl ^ 
bar to an execution issued against a garnishee under an order piKP- 
suant to the garnishee clauses of the Common Law Procedure Act, 
to the same extent that it is a bar to an execution on a judgment, 
{JS,mt V. TomJdnsim, 2 L. E. C. P. 502). 

The deed of composition referred to in this clause may be validly' 
made either before, pending, or after proceedings under this Act. 
Yet the facilities for having it executed by the proper proportion of 
creditors are very different at these different times. It may be no 
easy matter for an insolvent always to ascertain the exact number 
and value of his creditors with sufficient accuracy to satisfy the 
assignee that the deed has been executed by the requisite proportion. 
If the period of two months, allowed to creditors to bring in their 
claims, has elapsed, there will be very little difficulty in telling whe- 
ther the deed has been properly executed or not. 

This section, from analogy to decisions upon the English Act, 
would seem not to be retrospective so as to bring within its provisions 
a deed of composition executed before the statute came into operation, 
as against a creditor who had not executed it, (Marsh v. Higgins, 19 
L. J. C. P. 297) ; but it would probably apply to instruments entered 
into, but inchoate, at the time of the Act coming into force, and since 
completed, ( Waugh v. Middleton, 8 Ex. 362 ; 22 L. J. Ex. 109 ; Lar- 
pent V. Bibbyy 24 L. J. Q. B. 301). Edgar (1869) p. 111. 

A composition deed by which the creditors are entitled to the com- 
position only on signing is bad, (Martin v. Gribhle, 13 W. R. 691). In 
determining whether the requisite majority in value of the creditors 
have assented to a composition deed, the value of the securities held * 
by them is not to be deducted from the debts of the secured creditors, 
(WMitdker v. Lowe, 13 W. R. 723). 

By an agreement between a debtor and one of his creditors, th« 
latter agreed to accept, by way of composition, certain notes of the 
debtor, payable at specified dates ; and it was provided that the debtor 
should also give his note for the whole debt, and that if he were guilty 
of any default in paying the composition notes, the creditor should 
rank on his estate for the whole debt. The notes were given accord- 
ingly, the debtor made default, and afterwards was proceeded against 
under the Insolvent Act. It was held that the stipulation as to the 
whole debt was not illegal, and that there having been default before 
tEe insolvency, the creditor was entitled to prove for the whole debt, 
(in re McRaey 16 Grant, 408). 

Trustees of a composition deed, before they allow a creditor to sign, 
are bound to ascertain the validity of his claim, as by signing he 
becomes a cestui que trust , and the trustees, except in cases of fraud. 
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«e bound to pay such dividends at may be declared, (LoTieaster t. Q^q^ 49. 
Mety 31 L. J. Chy. 789 ; 8 Jnr. (N.8.) 1167). 

When a creditor has once given his assent in writing and the bank- Compoaltioii 
rupt has acted upon it, and other creditors have given theirs, and ®® * 
presumptively been influenced by each other's action in ibis respect* 
and the assent of the requisite number in value and amount is 
obtained, and filed at the hearing, a creditor thus assenting has no 
absolute right, even on the day fixed for the hearing, to withdraw or 
cancel his assent, (in re Brent, S. B. R. 444 ; S. C. 2 Dillon, 129). 

It is not necessary that an assignee in insolvency should be a party Assiffnee ne«d 
to a deed of composition and discharge, (Rob. & J. Dig. p. 445). "®^ ^ P*^' 

A deed of composition and discharge under sec. 8. 2 sub. s. 4 of the insolyent most 
act of 1864, purporting to be between the insolvents of the first part^®P"*y- 
tod a majority of the creditors of $100 and upwards of the second 
part, was held invalid, because not executed by the insolvents, (in rt 
Oarrat et ah, 28. Q. B. 266. Rob. & J. Dig. 446.) 

Such a deed to be operative must provide for the separate creditors 
of each partner, as well as those of the firm. Ih, (446). 

50. Such meeting shall be called by at least one ad- Notice of meet- 
vertisement published in the Official Gazette, stating the ^' 

time, place, and object of the meeting, and also by a 
letter or card postpaid addressed by mail, at least ten 
days before the meeting, to each of the creditors men- 
tioned in the list of creditors furnished by the Insolvent, 
and to all other creditors who may have proved their 
claiius, although not mentioned in the said list, indicating 
in substance, in addition to the time, place and object ot 
the meeting, the terms and conditions of the proposed 
composition and discharge ; and such meeting shall not 
take place less than fifteen days after the first publication 
of the said advertisement. 

51. The creditors present at the meeting to take into Discharge may 
consideration the proposed discharge, or composition andSot*'*^"*^ 
discharge, may by resolution to that effect express their 
approval thereof or dissent therefrom ; and any creditor 

may at any time before or during the said meeting, file 
^th the Assignee his objections in writing to the pro- 
posed discharge or composition and discharge. 

59. If at the close of the meeting or at any time PfoceedingB 
tWeafter the Insolvent has obtained the assent to hisobwuied^ 
Charge or to the proposed composition and discharge, 
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Sec. 52. of a majority in number of his creditors who have proved 
claims to the amount of one hundred doUars and upwards, 
ggg^fif *^^ ^^^ represent at least three-fourths in value of all 
the claims of one hundred dollars and upwards which 
have been proved, the Assignee shall annex to the deed 
or consent to a discharge, or to the deed or offer of com- 
certiflcate and positiou and discharge a certificate to that effect, in 
J^ntato**^*^ which he shall state the total number and total amount 
of claims of one hundred dollars and upwards which have 
been proved, the number of creditors who have given 
their written assent to the discharge or to the proposed 
composition and discharge of the Insolvent, and the 
amount of proved claims of one hundred dollars and 
upwards which they represent. The Assignee shall 
further annex to such certificate a copy of any resolu- 
tion adopted at the meetings of creditors in reference to 
the discharge, or to the proposed composition and dis- 
charge, and all the objections which may have been filed 
with him to such discharge or composition and discharge, 
together with a certificate as to the amount of claims of 
the creditors who shall have agreed to or opposed such 
resolution, or who may have filed objections in writing 
to such discharge or proposed composition and discharge, 
indicating the amount of such claims of one hundred 
dollars and upwards which have been proved, and whether 
from their nature they will be affected by the proposed 
discharge or Composition and discharge. 
Probable ratio The Assignee shall further state in such certificate the 
S^ BtatedL* ^^ ratio of dividend actually declared and likely to be rea- 
lized out of the estate for the unsecured creditors, and 
shall, without delay, transmit such certificate to the 
clerk or prothonotary of the court in the county or dis- 
trict wherein the proceedings are carried on. 

Application for S3* An lusolvcnt who has procured a consent to his 
SiSSS?^!*''^ **^ discharge, or the execution of a deed of composition and 
discharge, and the certificate of the Assignee, within 
the meaning of this Act, may file in the office of the 
court the consent or deed of composition and discharge, 
with such certificate annexed, and may then give notice 

\ 
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[Form J.l of the same being so filed and of his intention SbC. J53. 
to applj[ by petition, to the Court in the Provinces of 
"Quebec and Nova Scotia, or in the Provinces of Ontario, -^^I^J^^^^f 
New Brunswick, Prince Edward Island, British Columbia discharge, 
and Manitoba, (and in Nova Scotia, when County Judges Nouoe. 



are appointed there) to the Judge, on a day named in 
fflich notice ^which, however, shedl not be before the day | 
on which a dividend may be declared under this Act), I , 
lor a confirmation of the discharge effected thereby 5 and 
sach notice shall be given by one advertisement in the 
Official Gazette and also by letter or card postpaid, 
addressed to each of the creditors by mail at least one 
month before presenting the petition to the court or 
judge ; and upon such application, any creditor of the 
Insolvent, or the Assignee under the authority of the 
creditors, may appear and oppose such confirmation. 

For grounds of opposition see notes to section 56 ^^o^^. 

A general agreement of the defendant's creditors to accept a com- 
position of ten shillings was pleaded : — Held, not proved by evidence 
tiiat the defendant, having become insolvent, had paid to some of 
his creditors one rate in the pound, and to other creditors another 
rate, CForster v. Beltis et al., 6, Q. B., 699. Bob. & J. Dig. 390). 

A creditor, although not named in the schedule annexed to the 
assignment, may oppose the confirmation of discharge, (m re Steven- 
m, 1 L. J. (N. S.) 62 C. C. Logic, (443). 

The insolvent should be present when application is made for con- 
toatiou, IbicL 

FORM J. 

Insolvent Act op 1875. 

Canada ^ In the (name of Courty) 

^^OviNCE OF > In the matterof A. B., (orFottoaof 

iDi^ict (or County of ) A. B. & Co.,) an Insolvent. 

"Xhe undersigned has filed in the office of this Court, a 
^-O-sent by his creditors to his discharge (or a deed of 
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Sea 5S. composition and discharge executed by his creditors)^ 
and on the day of next^ 

he will apply to the said Court (or to the Judge of the 
said Court, as the case may be) for a confirmation of the 
discharge thereby effected. 

(PlacSy date) 

{8ignatt4re of Insdventy or of Ms Attorney ad Utem.y 

coiifiinHitton»f 54. If it appears that all the notices and formalitiea 
4i8obMg«. required by law have been given and observed^ and 
that no objections have been made to the proposed dis- 
charge or composition and discharge, the court or judge 
may without further notice, and on the petition of the 
Insolvent, confirm his discharge or the proposed compo- 
sition and discharge; but in case it appears that objec- 
tions have been made to such discharge or composition 
and discharge, the application of the Insolvent shall not 
be heard until at least three days' notice shall have been 
given of the same by the Insolvent to the Assignee, the 
Inspectors and to the creditors who shall have objected 
to the said discharge, or proposed composition and dis-^ 
charge. 

AfflchwitbT In- S8. The court or judge shall not confirm the dis- 

^SiJ^ charge or proposed composition and discharge of the 

Insolvent, unless he shall have produced with his applia-N 

^ cation an affidavit in the Form K, showing ^at no one 

)i ^ ^' "^nrre creditors who have signed the same, has been 

induced to do so by any preferential payment^ promise 

of payment or advantage whatsoever made, secured or 

promised to him by or on behalf of the Insolvent, and a 

certificate from the Assignee that he has delivered a 

sworn statement of hia liabilities and assets as required 

by this Act. 

A note of a third party given by an insolvent to a creditor, to ob- 
tain the creditor's consent to a discharge of the insolvent, is null aoid 
void, (Poyh <k Frevoti €i ah^ 17 L^C^ Jur^ p^ 307)^ ) 
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FORM K. Sec. 55, 

Insolvent Act op 1876. 

On the matter of A. B., J^^ ^ •«• 

An Insolvent. 

I, A. B., of an Insolvent, now making 

application to the for a confirmation of 

:Mnj discharge (or of my deed of composition and dis- 
<5harge) being duly sworn depose and say : 

That no one of my creditors who has signed the said 
^scharge (or the said deed of composition and discharge) 
las been induced so to do by any payment, promise of 
^payment, or advantage whatsoever, made, secured or 
^promised to him by me or, with my knowledge, by any 
jperson on my behalf. 

And I have signed. 
Sworn before me at ^ 

Xhis day of > 

a87 ) 

S6. The Insolvent shall not be entitled to a confirm- when imoiTeBt 
«btion of his discharge or of a deed of composition andtuSitooon.^ 
<3iflcharge if it appears to the court or judge that he hasjj™'^'*^'*^ 
:iiot obtained the assent of the proportion of his creditors 
an number and value required by this Act to grant such 
^scharge or enter into such deed of composition and 
^scharge, or that he has been guilty of any fraud or 
Aaudulent preference within the meaning of this Act, or 
^f fraud or evil practice in procuring the consent of the 
creditors to the discharge, or their execution of the deed 
^f composition and discharge, as the case may be, or of 
Aaudulent retention and concealment of some portion of 
lis estate or effects, or of evasion, prevarication or false 
•wearing upon examination as to his estate and effects, 
or that the Insolvent has not kept an account book proper books 
■hewing his receipts and disbursements of cash, and such ^^^^^^ *»««" 
other books of account as are suitable for his trade^ or 



104 

Seo^ 5S. composition and discharge executed by his creditors)^ 
and on the day of next^ 

he will apply to the said Court {or to the Judge of the 
said Court, 05 fKe case may be) for a confirmation of the 
discharge thereby effected. 

(Placey date) 

{SigncUure of Insdventy or of Ms Attorney ad Utem.y 

coiifiifitatton»f 54. If it appears that all the notices and formalitiea 
4i8obMg«. required by law have been given and observed^ and 
that no objections have been made to the proposed dis-^ 
charge or composition and discharge, the court or judge 
may without further notice, and on the petition of the 
Insolvent, confirm his discharge or the proposed compo- 
sition and discharge; but in case it appears that objec- 
tions have been made to such discharge or composition 
and discharge, the application of the Insolvent shall not 
be heard until at least three days' notice shall have been 
given of the same by the Insolvent to the Assignee, the 
Inspectors and to the creditors who shall have objected 
to the said discharge^ or proposed composition and dis-^ 
charge* 

AfflAwitbT In- SS. The court or judge shall not confirm the dis- 

^Sii^ charge or proposed composition and discharge of the 

Insolvent, unless he shall have produced with his agplia^ 

^ cation an affidavit in the Form K, showing lihat rib one 

L p ^ ^ "^nrre creditors who have signed the same, has been 

induced to do so by any preferential payment, promise 

of payment or advantage whatsoever made, secured or 

promised to him by or on behalf of the Insolvent, and a 

certificate from the Assignee that he has delivered a 

sworn statement of his liabilities and assets as required 

by this Act. 

A note of a third party given by an insolvent to a creditor, to ob* 
tain the creditor's consent to a discharge of the insolvent, is null and 
void, (fioyhik Brevosi €t ah^ 17 L^C. Jur^ p. 307). ) 
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oflTence, for the simple and obvious reason that a Tight to a discharge SeC. 56. 
in the cases provided for did not exist when the Act was passed, and, 
therefore, the provisions are not retroactive or retrospective in the oroands tot 
proper sense of those terms. The Act gives a debtor a right to a JJ^^^J* ^^ 
discharge, provided he fully complies with its provisions, and is not 
brought within the limitations, exceptions, or prohibitory provisions 
of the Act, and as this right only exists by virtue of the Bankrupt Act, 
the provisions of this section are only exceptions in restriction or 
limitation of the grant of power to the bankruptcy court, under 
which grant alone a debtor can, in any case not excepted from its 
operations, assert a right to a discharge, (in re Oretiew, 6 B. JR. 423 ; 
S. C. 2 L. T. B. 137;. Bumps. 

Congress has an undoubted right to annex such conditions as it Legisiatnremav 
chooses to the grant of a discharge. Such a condition is not a pun-^gJJJJ*"^®®^" 
ishment nor retroactive. It is simply a condition precedent, (in re 
Goodfellow, 3 B. R. 462 ; S. C. Lowell, 610 ; S. C. 1 L. T. B. 179 ; S. 
C. 3 L. T. B. 69.) 

If the formal requirements of the Bankrupt Act have been complied 
with, a discharge is only to be refused for some grounds set forth in 
this section. The fact that the debt of the creditor is a fiduciary debt, 
is no ground for withholding a discharge, (in re Elliott y 2 B. R. 110 ; 
in re Tracy et al, 2 B. R. 298). 

Fraud in the creation of a debt is no ground for withholding a dis- Frand in orea- 
charge, (in re Rathhone, 1 B. R. 324; S. C. 2 Bt. 138 ; in re Rosen-^''^'^^^^^' 
field, 1 B. R. 676 ; S. C. 1 L. T. B. 100 ; in re Wright et al. 2 B. R. 41 . 
8. C. 16 iPitts. L. J. 663 ; in re Bashford, 2 B. R. 73 ; in re Clarke, 2 
B. R. 110 ; in re Doody, 2 B. R. 201 ; in re Stokes, 2 B. R. 212). 

The fact that the assignee, by inadvertence or mistake, has set Error by aa- 
apart to the bankrupt certain property as exempt, which is not***^®®* 
exempt by law, and which should be subject to his creditors, is no 
ground for opposing the discharge. The propriety of the assignee's 
action in this respect should have been contested at the proper time> 
and in the proper manner, (in re Eidom, 3 B. R. 106). 

It was held in the Superior Court, Montreal, that when the consid- Consideratioii 
eration given to a creditor to induce him to sign the discharge of insol- tors to Am. 
vent did not injure the estate in the slightest degree, the validity of ®<^™P<^^°"- 
the deed remained unaffected. (Thurber & Law, Young & Co., 11 L. C. 
Jur. 46.) This dictum, as that of a respectable tribunal and judge of 
high attainment8,arrests our notice and challenges criticism. Viewed 
in the light of the changes in the law introduced by the statutes of 
1869 and the present one, it can scarcely be any longer considered 
as a precedent. 
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SbC« 66« ^ ^^^' ^^ ^ creditor takes a guaranty for an additional amount to 

that payable by tlie deed, and aigns the deed, after the other creditors 

Groaods for had signed, and been paid the composition. (See Smith v. Saltyman, 

SSgef ^ 26 English Law k Eq. Rep. 476,) where the English rules on this 

question are stated by the Judges. 

To a plea of discharge under the Canadian Act of 1864, confirmed 
by the Court, the plaintiff set up in answer, a corrupt agreement 
between the insolvent and David Torrance k Co., parties to the deed 
of composition and discharge, that in consideration of executing it, 
D. T. k Co. should receive an additional sum above the composition, 
for which the insolvent gave his note, and that the plaintiff and the 
other creditors had no knowledge of it until after the confirmation ; 
and that plaintiff never signed the deed of discharge. 

Held—dk good answer : the confirmation not being conclusive by 

the Act under such circumstance, ^Thompson v. Eutherfordy 27 Q. 

B. Rep. (Ontario) 206. Pop. p. 142). 

GiTing note of ^ ^^^® ®^ * third party given by an insolvent to a creditor to obtain 

JWrd party an the creditor's consent to a discharge of the insolvent is null and void, 

atlon. (Doyle and Pr&vost et al., 17 L. C. Jurist, p. 307, k Pr&oost et al. and 

Vickie, 17 L. C. Jurist, p. 314). 
Certain omiB- -^^ insolvent had the possibility of an interest under a will (the 
rionifromscW construction of which was incidentally considered for the purpose of 
dent to stop the appeal) which, however, was omitted from his schedule o^ 
**'^'^*®* assets, as being of no value : — Held that this omission was not an 
act of fraud, (in re Jones, 4 P. R. 317; C, L. Chanib, A, Wilson^ 
Rob. & J. Dig. p. 440). 

When it appears that the bankrupt has innocently omitted cer- 
tain property from his schedules, the granting of the discharge will 
be suspended until he shall have properly amended his schedules, 
(in re Connell, 3 B. R. 443). 
Irregular as- Discharge refused, because assignment not made to the assignee 
signment. where insolvent carried on business, and was not in duplicate, and 

insolvent had kept no proper accounts', (in re Sullivan, 6 L. J. (N. S.) 
71 ; C. C. Sherwood, Rob. k J. Dig. p. 440). 
Trader oontinn- A trader, after discovering that he could not pay in full, continued 
good Stti!" ^ifl business, in the hope, which was not shewn to have been absurd 
or unreasonable, that he would thereby be able to do so ; and in th« 
course of the business so continued contracted some new debts ; but 
was unsuccessful, and found it necessary to assign under the Act : — 
Held, that he was not thereby disentitled to his discharge, (in r# 
Eoli et ah, 13 Chy. 668 ; Rob. k J. Dig. 441.) 

In such a case it may or may not be his duty to discontinue his 
trade, according to circimistances : continuing may be a fraud but ii 
not necessarily so, (16., Rob. & J. Dig. 441). 
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The absence of any satisfactory statement how it came that a g^n 5Q 
credit balance of $16,000 a short time before the insolvency was 
turned into a debit balance of nearly f 13,000 ; the loan of $17,000 by Grounds of 
the insolvent to his brother, to carry on a business which failed, and opporition to 
which was carried on without capital, the receipt of $1,260, by the J** *'uined 
insolvent a few months before his insolvency without any reasonable entries in booki 
account of what had become of it ; were considered to be circumstances 
which shewed that the insolvent was not entitled to his final certifi' 
cate, {Hood & Dodds, 19 Chy. 639 ; Rob. & J. Dig. 441). 

The provisions contained in this section under which creditors may Fraud and ftma- 
0M)08e the discharge of an insolvent on the ground of fraud or fraudu- eno«?* ^^^^ 
lent preference are of wide application. This discharge is effectual to 
wipe out liabilities whenever incurred, and it is only reasonable that 
the conduct of the insolvent in connection with the incurring of 
these same liabilities should be closely scrutinized upon his applica- 
tion for discharge, although such investigation may carry the 
enquiry back to an earlier date than 1864. (Edgar, 1869, p. 118.) 

Where a trader whose whole property was heavily mortgaged, and 
who had large overdue debts which he could not pay, obtained credit 
:from Montreal merchants, concealing his true position, falsely alleging 
that he was worth $4,000 more than he owed, and that he had no en^ 
gagements he could not meet, he was held to be guilty of such fraud 
as disentitled him to his discharge under the Act, although committed 
before 1864, (jn re Owens, 12 Grant, 560 ; and see inre Staner, 2 DoG. 
3fcN. & G. 263, Rob. & J. Dig. 441). 

It would seem that no other grounds than those set out in this 
clause can be taken in opposition to the confirmation of a discharge 
obtained by consent of creditors, (in re Holt and Oray, 13 Grant 668) 
Edgar. 

The neglect to keep proper books of account is a most serious Neglect to keep 
"breach of duty, causing great possible injury to creditors, and tending P^*'^*' ^'^^^ 
to raise strong distrust of the integrity of the debtor ; and Mr. Chief 
Justice Hagarty says, (in re Lamb, 4 Prac. & Chr. Reps. U. C. 16) 
that " it would be" well always to punish such a breach of duty in a 
severe and exemplary manner." 

This is a most important provision, because it is that which is 
intended to provide the assignee representing the creditors with the 
means of tracing out all the dealings of the debtor, to ascertain what 
has become of his property, what are the causes of his failure, and 
whether he has dealt fairly and equally with his creditors. How* 
ever harshly the law may sometimes operate with some small 
traders, whose affairs seem hardly worthy of the trouble of reoord* 
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Sec. 56. ^^S them, it is a most reasonable and salutary rule in its application 
to merchants dealing with large sums and contracting large debts^ 
Kefi^eot to keep and in a position to know and carry out the law, {in re George <fe 
^^^- Proctor, Lowell, 409). 

Intent In not The intent of the non-keeping of books is of no importance. The 
'ta^lSlriaL^^ mere omission is the thing plainly interdicted. Such an omission 
prevents a discharge whether the intent was fraudulent or not, 
(in re Solomon, 2 B. R. 286 ; s. c. 26 Leg. Int. 364 j in re Newman, 
2 B. R. 202 ; s. c. 3 Bt. 20 ; in re Jorey & Son, 2 B. R. 668 ; e. c. 2 
Bond, 336 j in re Schumpert, 8 B. R. 416.) 

It is not sufficient that a bankrupt employed a bookkeeper that 
he considered competent and left the whole charge of the books to 
him. The law does not require traders to keep a bookkeeper, but 
to keep books, and they are responsible to see that this is done, 
(in re Hammond & Coolidge, 3 B. R. 273 ; s. c. Lowell 381). 
No ezciue will No excuse, however true, and no innocence of intention, will avail 
* to supply the deficiency, (in re George & Proctor, Lowell, 409). 

How books "Whether the books of account are properly kept is a question which 

mas be kept, j^^^g^ j^g decided in each case upon the facts as they appear, and not 
upon any strict rule that such and such books and such entries are 
essential in all cases, (in re Perry & Allen, 20;Pitts. L. J. 184 ; s. c. 
7 W. J. 379). 

It is not necessary that these books be kept according to the forms 
taught in schools, or in ledgers or day books bound in leather. In 
business of some kinds, any contemporaneous written memorials, 
formal or,informal,of a tradesman's transactions, whether in abound 
volume or in detached sheets, may answer the definition of proper 
books of account, if they have been preserved and so arranged as to 
present an iotelligible and substantially complete exposition of his 
affairs. The question of what are proper books must be in each 
case a question of evidence. What would be proper and sufficient 
books in one case, would be improper and insufficient in another, 
(in re Solomon 2 B. R. 286 ; s, c. 26 Leg. Int. 364 ; in re Newman, 2. 
B. R. 302 ; s. c. 3 Bt. 20 j in re WhiU 2 B. R. 690 ; s. c. 2 L. T. B. 
l06; s. c. 16 Pitts. L. J. 110 ; in re BatcheUer, 3 B. R. 160 ; e. c) 
Lowell, 373.) 

There is no positive rule of law requiring the entries to be made 
daily (though they ought to be at or near the time of the transaction, 
or the balance to be made up at any fixed periods, or the books to 
be kept in any particular mode, (in re George & Proctor, LowelL 
409.) 
Loose memo- Entries upon numerous slips of papers, each entry being on a 
Swto,*" ^°* separate slip, is not a keeping of books under the law. This may do 
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for ft short time in the absence of the books, but not as a system or Q^q^ 56. 

jwlicy of a permanent character. If the books were lost and there 

was no reasonable expectation of finding them, or if they were not j^-ggieet to keep 

found within a reasonable time, it was the duty of the bankrupt to ^>o^« 

supply their place with others, (in re Hammond <k Coolidge, 3 B. B. 

273; s. c. Lowell, 381). 

The law requires that a merchant or tradesman should keep such ^ow books 
books as, considering the nature and circumstances of his trade, are ™"«*^ kept, 
necessary to exhibit to a person of competent skill the true state of 
his dealings and affairs, (in re Hammond & Coolidge, 3 B. B. 273 ; 
8. c. Lowell, 381 ; in re Solomon, 2 B. B. 273 ; s. c. 26 Leg. Int. 364 ; 
in re J<yrey & Son, 2 B. B. 668 ; s. c. 2 Bond, 336). 

It is a question of fact whether the books are such as will give to 
a competent p^son examining them, knowledge of the true state of 
the bankrupt's affairs. The question is addressed to the good sense 
and knowledge of the jury, aided by such explanations as may be 
offered by experts or other competent witnesses, (in re George & 
Prociory Lowell, 409; in re Hammond & Coolidge, 3 B. B. 273 f 
s. c. Lowell, 381 ; in re Schumpert, 8 B. B. 415). 

Where the day book and the ledger taken together show all the 
transactions of the bankrupt, a discharge may be granted, although 
there are some meaningless mutilations in each, (in re Wm. H, 
Pierson, 10 B. B. 107). 

A cash account is necessary to an understanding of a trader's cggjj aceonst 
business, and when one has not been kept a discharge will be »*>8ol"*ely 
refused, (in re Gay 2 B. B. 368 ; s. c. 1 L. T. B. 73; in re Solomon, "®*'^*^* 
2 B. B. 286 ; s. c. 26 Leg. Int. 364 ; in re UttUfield, 3 B. B. 67 ; s. c. 
Lowell, 331 ; s. c. 1 L. T. B. 164 ; in re Belis et ah, 3 B. B. 496 j s. c. 
4Bt. 63). 

The cash book should show, in an intelligible and proper manner, 
the nature and character of the receipts and disbursements of cash 
made by the bankrupt, (in re liaxkoy et al., 4 B. B. 66 ; s. c. 2 
C. L. N. 393). 

The omission of an entire book or set of entries, necessary to the careleM om]»' 
understanding of the business, prevents a discharge, (in re White, rtona. 
2 B. B. 590 ; 8. c. 2 L. T. B. 105 ; s. c. 16 Pitts, L. J. 110). 

Careless omissions or mistakes, without fraud, in books them- 
fielves proper, may be overlooked, (in re White, 2 B. B. 690 ; s. c. 
2 L. T. B. 106 ; s. c. 16 Pitts, L. J. 110 ; in re Burgess, 3 B. B. 
196). 

The question is whether the bankrupt did all that a prudent busi- 
ness man, intending to keep his accounts accurately, would naturally 
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to make the entries, would not be a failure to keep books. But a 
HMleetto keep neglect to keep them on purpose for a reasonable time would be^ 
*^^*^* (in re Hammond <fc Coolidge, 3 B. R. 273 $ s. c. Lowell, 381.) 

MutUated Where one of the books has been mutilated, but all the outstand" 

ing accounts which it contained have been transferred to another 
book, a discharge will be granted when the evidence shows that no 
fttiud was done to the creditors by the change, and that the accounts 
were all collected as far as collectible, (in re Norman & Conoltyt 
3 B. R. 267). 
Booki mnst be Persons who buy on credit, and sell again in such wise as to be 
Intelligible. merchants or tradesmen, must see to it> in order to be in a position 
when misfortune overtakes them, to obtain the benefits of the Bank- 
rupt Act, that they keep such books in relation to their business as 
will furnish an intelligible account to their creditors of the stat« and 
course of their business transactions ; not leaving such account to 
be made up from memory or from sources other than such bookSj 
(in re Ed. Garrison, 7 B. R. 287 ; 8. C. 6 Bt. 430). 

A discharge will not be refused to a bankrupt for not keeping 
proper books of account without full evidence of the facts of their 
bearing upon his business. The books themselves should be prcr* 
duced, and the parol statements should be definite, (in re Batched 
der, 3 B. R. 160 ; s. c. Lowell, 373). 

A cancelled check is admissible in evidence in connection with 

the stump of the check book, to show how the book was kept, (m 

re W. E, Brochcay, 7 B. R. 696 ; Bumps, p. 622). 

Ihtftners cannot If a firm has not kept proper books of account> a partner cannot 

ch^^ if firm obtain a discharge, although he was a junior member and not a 

mdm)tkeep keeper of the books, (in re Wm, H. Puison, 10 B. R. 107). 

When a bankrupt dies before he has taken this oath, a discharge 
cannot be granted, (in re O'Farrell et ah, 2 B. R. 484; S. C. 3 Bt. 
191 ; S. C. 1 L. T. B. 169 ; in re Quinike, 4 B. R. 292 ; S. C. 2 Bies 
364). 

The final oath is merely an item of indispensable evidence, witti- 
out which the bankrupt is not entitled to his discharge, and it is 
sufficient if it be produced and filed on the hearing, (in re Robert 
A. Sutherlmd, Deady, 673.) 
Court Bhotddea; It is the duty of the Court to examine the record before granting 
fluediMharge. the discharge, and, if it appears that the bankrupt is not entitled 
thereto, to refuse it, even though creditors do not interpose objections. 
When the record of the bankrupt's examination shows that he has, 
since the passage of the Bankrupt Act, lost money at gambling, the 
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lischarge must be refused, (in re Wilkinson, 3 B. R. 286 ; S. C. 2gj;Q^ 515^ 
W. J. 360 ; S. C. 16 Pitts L. J. 237). Grounds of ' 

No discharge can be granted when notice of the assignee's appoint- SL^har^ *^ 
nent has not been duly published, (in re Bellamy, 1 B. R. 64 ; S. Non-publlca- 
J. 1 Bt. 390 ; S. C. 1 L. T. B. 22 ; in re Strachan, 3 B. R. 148 ; contra, nS^g^l^^;. 
n re lAUlefield, 3 B. R. 57 ; S. C. Lowell, 331 ; S. C. J. L. T. B. 164). ment. 

The granting of a discharge naay be suspended until the assignee Assignee'a ac- 
hall have filed and settled his accounts. It is a part of the bank-^^^^^*® ^ 
upt's duty to his creditors to see that the assignee's account is 
exhibited iii proper season, (in re Pierce <& HolbrooJc, 3 B. R. 258 ; 
i. C. 16 P. L.J. 204). 

When an order for the bankrupt's wife to attend for examination if bankrupt's 
Las been served upon the bankrupt, though not served upon her, and ^ afppearfor^ 
he has failed to attend at the time and place specified, the bankrupt examination. 
8 not entitled to a discharge, unless he proves to the satisfaction of 
he Court that he was unable to procure her attendance, (in re Van 
Vuyl, 2 B. R. 679 ; S. C. 3 Bt. 237). 

S7. The court or judge, as the case may be, upon powers of court 
rearing the application for confirmation of such discharge, <*'^"<^«®- 
:he objections thereto, and any evidence adduced, shall 
lave power to make an order either confirming the dis- 
charge or annulling the same according to the effect of 
she evidence so adduced. — But if such evidence should in certain cases 
3e insufficient to sustain any of the grounds hereinbefore diichw^|e may 
ietailed as forming valid grounds for contesting such ^ n^o<"fled. 
confirmation, but should nevertheless establish that the 
nsolvent has been guilty of misconduct in the manage- 
xient of his business, by extravagance in his expenses, 
•ecklessness in endorsing or becoming surety for others, 
continuing his trade unduly after he believed himself to 
ae insolvent, incurring debts without a reasonable expect- 
ation of paying them (of which reasonable expectation 
the proof shall lie on him, if such debt was contracted 
within thirty days of the demand made of an assignment 
or for the issue of a writ of attachment), or negligence in 
keeping his books and accounts ; or if such facts be alleged May be sus- 
by any contestation praying for the suspension of the dis- ^con^-ciaS.*^^ 
charge of the Insolvent, or for its classification as second 
class, the court or judge may thereupon order the suspen- 
sion of the operation of the discharge of the Insolvent for 

a period not exceeding five years, or may declare the dis- 
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Sec. 57. charge to be of the second class, or both, according to 
the discretion of the court or judge. 

Insolyent may ^^ *^ application for discharge, the insolvent is entitled to read 
refer to pre- his own examination, though taken at the instance of a friendly 
tionf ' creditor ; and the only question is, as to the weight to be attached 

to it, (m re Holt & Gray, 13 Chy. 668 ; Rob. & J. Dig. 448.) 
An insolvent may be entitled to his discharge from arrest, though 
chLffe from liis conduct in trade may have been such as to disentitle him to a 
teSm ^ ^' certificate of discharge from his debts. Rob. & J. Dig., 448. See 
in re McRae, 15 Chy. 408, p. 426. Dickinson v. Bunnell, 19 C. P. 216, 
p. 429. 
An order of discharge may be granted subject to any condition 
be oondftioiiAl. touching any salary, pay, emoluments, profits, wages, earnings, or 
income which may afterwards become due to the bankrupt, and 
touching after acquired property of the bankrupt, (in re Anderson, 6 
L. T. Rep. (N.S.) 837, Bank. ; in re Inman, 6 L. T. Rep. (N.S.) 666, 
Bank. It seems that it is not in the discretionary power of the 
Court to refuse or suspend the order of discharge, when the bank- 
rupt has not been guilty of conduct amounting to a fraud under this 
Act (see ex parte Udallinre Mew, 6 L. T. Rep. (N.S.) 732, Ch. on 
appeal ; ex parte Glass & Elliott, in re Boswall, 6 L. T. Rep. (N.S.) 
407). 
Trader oontina- ^^e^® * person in business finds himself unable to pay 20s. in the 
ingbnsinera af- pound it may or may not be his duty to discontinue his trade, accord- 
rmsolvencj* j^^g ^ circumstances ; continuing his business may be a fraud, but 
is not necessarily so. A trader, after discovering that he was not in 
a position to pay 20s. in the pound, continued his business in the 
hope, which was not shown to have been absurd or unreasonable, 
that he would thereby be able to pay all his debts in full and meet 
all his engagements — and in the course of business so continued, 
contracted some new debts — but was unsuccessful, and after a time 
found it necessary to make an assignment under this Act. These 
circumstances were not sufficient to disentitle him to his discharge, 
(in re Holt & Gray, 13 Grant, 568). 

As to eflPect of continuing business after knowledge of insolvency, 
and of fraudulent preferences, (see ex parte Thurher & Law, 11 L. C. 
J., p. 46; ex parte Freer & Gilmour, 12 L. C. J., 315) on same points, 
and as to fraudulent retention of assets v. ex parte Tempest & 
Duchesnay, 11 L. C. J. 57. On reckless trading v. ex parte Tessier 
& Martin, s. c. Montreal, Oct., 1869. 
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ff8. Whenever it appears that the estate of the In- SeO. 68. 
fiolvent has not paid oris not likely to realize for the^^^^^^^j^j^ 
<;reditors a dividend of thirty-three cents in the dollar than thirty- 
on the unsecured claims, and sufficient account is not discharge may 

^ven for the deficiency, the court or judge may, in its suspended. °' . 

«r his discretion, suspend or refuse altogether the dis- ^4^ <cfc. 0^ 

<3harge of the Insolvent. 

The word " assets •' does not mean money actually realized. Definition of 
•So restricted a construction should not be placed upon it. When the " ^^^^^^ 
"fciankrupt has acted in good faith, and performed his duty under the 
t^ankrupt law, he is entitled to a discharge if, at the time he filed his 
;f=»etition, he was possessed of property fairly worth thirty per cent, of 
■*:- Jie debts proved against his estate upon which he was liable as prin- 
^^ ipal debtor. He ought not to be made the victim of circumstances 
<:>ver which he has no control, (m re Lincoln & Cherry y 7 B, R. 334 ; 
:S^. C. 2 L. T. B. 241 ; &, C. 20 Pitte L. J. 1.) 

This provision does not admit of a fictitious or exaggerated valua- 
tion of his assets by the bankrupt, in his schedule or inventory, while 
<:>Ti the contrary, if the assets are at a fair and just estimate and valua- 
"tion, equal to thirty per cent, of the debts proved, the bankrupt is 
^t» ot to be denied his discharge by reason of any sacrifice made by the 
^^esignee or creditors to convert the assets into cash, or because of 
"tlae absorption of so large a proportion of the proceeds by expenses 
^^e to prevent the payment of thirty cents on the dollar, (in re 
^nwmps<my 2 Biss 481 .) 

In the absence of proof to the contrary, the proceeds in the hands 
o:£ the assignee will be taken to be the true value of the estate, (m 
»•« Bmdm & Geary, 6 B. R. 128 ; S. C. 5 Bt. 228.) 

Bumps, 632. 

The English Statute requires payment of a dividend of 10s. in 
t^e £, or a special resolution of the creditors ** to the effect that his 
'^^ ^ bankruptcy or the failure to pay ten shillings in the pound has in 
'^^ their opinion arisen ftom circumstances for which the bankrupt 
"^^^ cannot justly be held responsible." 

It is probable that the adoption by the courts here of a rule 
^^^[uiring something of a similar nature before granting a discharge 
"^^Iiere the estate pays less than the amount mentioned in this 
^^ction will be found beneficial. The bankrupt in England is 
^^quired to pay the expense of summoning the meeting to consider 
^18 discharge. G. R. 142. 
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to» thereafter. 



Sec. 59. 59. A deed of composition and discharge may he 
J?g^^^°^**"made under this Act either in consideration of a com- 
conditionai. position payable in cash^ or on terms of credit, or part- 
ially for cash and partially on credit } and the payment 
of such composition may be secured or not according to 
the pleasure of the creditors signing it ; and the discharge 
therein contained may be absolute, or may be condition- 
notfSmu^.^ al upon the condition of the composition being satisfied j 
but if such discharge be conditional upon the composi- 
tion being paid, and the deed of composition and 
discharge therein contained should cease to have effect, 
the Assignee shall immediately resume possession of the 
estate and eSects of the Insolvent in the state and con- 
dition in which they shall then be ; provided always, that 
the title of any bond fide purchaser of any of the assets 
of the estate shall not be impaired or affected by this 
section : but the creditors holding claims which were . 
proveable before the execution of such deed, shall not 
Rank of credi- rank, votc or be computed as creditors concurrently with 
those who have acquired claims subsequent to the ex- 
ecution thereof, for any greater sum than the balance of 
composition remaining unpaid : but after such subsequent 
creditors have received dividends to the amount of their 
claims, then such original creditors shall have the right 
to rank for the entire balance of their original claims 
then remaining unpaid, and shall be held for all purposes 
for which, the proportion of creditors in value require 
to be ascertained, to be creditors for the full amount of 
such last mentioned balance. 

60. So soon as a deed of composition and discharge 
shall have been executed as aforesaid, it shall be the duty 
of the Assignee to re-convey the estate to the Insolvent ; 
and the re-conveyance by the Assignee to the Insolvent 
or to any person for him, or whom he may appoint, of 
any part of his estate or effects, whether real or personal, 
if made in conformity with tlie terms of a valid deed of 
composition and discharge, shall have the same effect 
(except as the same may be otherwise agreed by the con- 
ditions of such deed or re-con veyanee) as if such prop- 



Deed of recoD' 
Teyance by 
assignee to in- 
Bolvent. 



Itflteileet 



117 

<CTty had been sold by the Assignee in the ordinary course, Sec. 60. 

-and after all the preliminary proceedings, notices and 

formalities herein required for such sale ; and if such deed 

•of composition and discharge be contested, and pending 

^uch contestation, the judge may suspend any payments deed of com- 

-or instalment of the composition falling due under the^^^ed!'**^*^**" 

i;erms of such deed ; and the deed of re-conyeyance 

xieed not contain any further or more special description 

-^f the effects and property re-conveyed than is required 

"to be inserted in the deed of assignment, and may be 

^^cnregistered in like manner and with like effect; and Form of deed- 

-jsuch deed may be executed before witnesses or before 

:aiotaries, according to the exigency of the law of the 

;jplace where such deed of composition and discharge 

is to be executed. 

61. The confirmation of the discharge of a debtor iuEffeet of con- 
^he manner herein provided shall absolutely free and dis- dSSharg^rwhat 
-^charge him, after an assignment, or after his estate has ®^*^°" affected. 
X)een put in compulsory liquidation, by th6 issue of a 
'^9smt of attachment, from all liabilities whatsoever 
•^except such as are hereinafter specially excepted) 
•existing against him and proveable against his estate, 
^^?«^hether the same be secured in part or in whole by any 
%iortgage, hypothec, lien or collateral security of any 
:feind or not, which are mentioned or set forth in the 
^statement of his affairs exhibited at the first meeting 
^Df his creditors, or which are shewn by any supplement- 
-ary list of creditors furnished by the Insolvent, previous 
*o such discharge and in time to admit of the creditors 
therein mentioned obtaining the same dividend as other 
^sreditors upon his estate, or which appear by any claim 
-subsequently furnished to the Assignee; whether such 
^debts be exigible or not at the time of his insolvency, or 
Ibe contested in whole or in part, or be dependent on 
•<3ertain conditions or future contingency, and whether the 
iiabUity for them be direct or indirect ; and if the holder Hoidew of n©- 
^if any negotiable paper is unknown to the Insolvent, SSkSownS^ 
*he insertion of the particulars of such paper in guch^^®^^®"*' 
^aiement of affairs or supplementary list, with the declar- 
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Seo. 61. ation that the holder thereof is unknown to him, shall 
bring the debt represented by such paper, and the holder 
thereof, within the operation of this section. 
I>ebt8notmen. A discharge under the Insolvent Act does not prevent a party 
d5K!* ^ **^* ^^^^ being committed upon a judgment summons under the Division 
Courts Act. If it did, a party applying for protection from arrest 
should show clearly that the name of the plaintiff was in his 
schedule, and this is not sufficiently done by putting in a copy of 
the schedule without swearing that the plaintiff's name is there, 
(in re Mackay et aZ. v. Goodson, 27 Q. B. 263, Rob. & J. Dig. 441). 
Claim must be To an action for Attorney's costs defendant pleaded his discharge 
Bchedufe!^ ^ ^^^®^ *^® ^^^ ^^ 18ft4,alleging that the plaintiffs name and residence 
with a statement of defendant's indebtedness to him being for a bal- 
ance of costs, and two suits specified, were stated in his schedule 
filed, and that he was riot aware before obtaining his discharge of the 
exact amount of such indebtedness. The plaintiff replied that his 
name was not mentioned in the schedule for any sum or amount 
whatever : — Held on demurrer, that the debt due to the plaintiff waa 
under the circumstances, sufficiently stated in the schedule, iCamenm 
V. Hollandy 29.Q. B. 506, Rob. & J. Dig, 442). 
Dtecharge does Although all the property which an insolvent becomes entitled to 
Bot appw to up to the time of his discharge passes to the assignee, the insolvent 
quent to assign- is not discharged under the act from any debts incurred after the as* 
T'^^^' signment or issue of the writ. 

The bankrupt is in no manner or degree reinvested by the dis* 
charge with control over the estate which he surrendered in bank- 
ruptcy, (in re Geo, W, Andersmy 9 B. R. 360.) 
IMscharffe not a ^^ antecedent debt, in respect of which an insolvent has duly re- 
bar to subse- oeived his discharge under the Insolvent Acts of 1864 and 1869, is a 
?o*pay.^'^°"*^ continuing debt in conscience, and a sufficient consideration for a new 
promise to pay it. (Austin v. Gordon,^! Q,B. 621,Rob.& J. Dig, 448). 
The court set aside, with costs, Skfi.fa. against lands issued on 7th 
be set aside on^ June, 1865, and renewed from time to time until 4th June, 1867, in a 
discharge. ^ase where defendant obtained his discharge on 30th March, 1867. 
Plaintiff had proved his claim for the full amount of the judgment 
in the Insolvent Court, and had never attempted to take any proceed- 
ings under the writ> which he refused to withdraw, although request- 
ed to do so, (Dickmson v. Bunnell, 19 C. P. U, C. 216). 

But a confirmation of discharge under this paragraph is not 
" final and conclusive " when obtained by fraud or fraudulent pre- 
ference, or by the means of the consent of any creditor procured by 
payment of any valuable oonsideratiou for such consent, (T^ompfion 
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Y. Rutherford, 27 Q. B. U. C. 206.) These circumstances constitute gj,^ gi 
e good reply to a plea of discharge and confirmation thereof. 

Held on exception to the plea set out in the report, that a deed of CoBiposition 
composition and discharge, made without any proceedings in insol- ^ent!"* *^**^' 
^ency (before or after) without any assignee being appointed, and 
apparently wholly outside the insolvent court, cannot be a bar to 
»on-assenting creditors, iGreen v. Swan, 22 C. P. 307 ; Rob. & J. Dig. 
-446. 

Where an insolvent before the meeting of his creditors concealed a Concealmeiit of 
j)Ortion of his stock :— Held (under the Insolvent Act of 1864) that***®*®* 
Hiis discharge was thereby avoided, and that it was not the less a fraud 
"fcecause he had valued his assets at a sum sufficient to cover the 
^oods so concealed. The plaintifi", therefore, though he had signed 
^ deed of composition and discharge, and the discharge had been 
<3onfirmed, was held entitled to recover for his debt, McLean v. Mc 
-Jjdlan, 29 Q. B. 648.) See Foster v. Taylor, 31 Q. B. 24, p. 464 ; Rob. 
-^ J. Dig, (443.) 

An insolvent having compounded with his creditors, and had his 
^oods restored to him, resumed business, with the knowledge of his 
^sMsignees and creditors, and contracted new debts. It was subse- 
quently discovered that he had been guilty of a fraud which avoided 
^is discharge, whereupon he absconded, and an attachment, under 
^he Insolvent Act of 1869, was sued out against him by his subse- 
^z^uent creditors :— Held, that they were entitled to be paid out of his 
-assets in priority to the former creditors, (BtLchanan v. Smith, 17 Chy. 
208, aflSrmed on rehearing 18 Chy. 41, Rob. & J. Dig. 447). 

In such a case the assignee, as representing the former creditors, 
"%ivas ordered to pay the costs of a suit brought by the subsequent 
<:2reditors to enforce their rights. S. C. 18 Chy. 41, Rob. & J. Dig. 447). 

The defendant having been arrested under a Ca. Sa. in April, 1873, Assignment to 

Applied for a discharge from custody on the ground that when the gie creditor. 

<z>rder was made, and for a long time previous, he was an insolvent 

bander the Act of 1869. It appeared that being sued by the plaintiff, 

'^ho was his only creditor, the defendant, in September, 1873, made a 

^voluntary assignment under the Act to an official assignee, having 

^hen no assets and no expectation of any ; and that he had since 

^ioquired none ; and his own statement was that he was driven to 

'fti^ke advantage of the Act on account of the plaintiflfs alleged claim, 

"Vrhich he had no means of paying : — Semble, that he could not in this 

xvay become entitled to his discharge under the Act ; and that the 

assignment, under the evidence more fully set out in the case, must 

Idc regarded as a fraudulent device, to defeat the plaintiff, by means 

c^f the abuse of the provisions of the Act, {Thomas v. Hall, 6 P. R. 

C. L. Chamb, Gwynn, not yet reported. Rob. & J. Dig. 409). 
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EC. 62. 63. A discharge under this Act, whether consented 
Discharge not to by any creditor or not, shall not operate any change 
aiy luSji^ee! ' in the liability of any person secondarily liable to such 
creditor for the debts of the Insolvent, either as drawer 
or endorser of negotiable paper, or as guarantor, surety 
or otherwise, nor of any partner or other person liable 
jointly or severally with the Insolvent to such creditor for 
any debt ; nor shall it affect any mortgage, hypothec, lien 
or collateral security held by any creditor as security for 
any debt thereby discharged, without the consent of such 
creditor. 

See notes to sec. 39 (mte. 

A creditor, who, while accepting a composition by which the 
insolvent agree to pay ten shillings in the £, reserves his recourse 
against endorsers of notes which he holds, and upon other securities, 
is not bound to deduct the sums he obtains from such endorsers 
from his dividend of ten shillings in the £, but only from the total 
amount of his claim, and the insolvent's sureties, when sued for the 
dividend they have guaranteed, cannot maintain that the sums so 
received by the creditor exceed the amount of the stipulated divi- 
dend, if he gives credit for those sums on his whole demand, and 
thus reduces the amount payable as dividend, (Joseph v. Lemieux ei 
al, C. R. 17 L. C. R., p. 170, 1866.)' 

Where a claimant in insolvency has received from an endorser of 
a note a composition on the amount of his claim, in consideration of 
which the claimant has released the endorser, reserving his recourse 
against all the other parties to the note, whatever the claimant has 
received from the endorser must be deducted from his claim against 
the estate of the maker of the note, (JBesaette et al. et La Banque 
du Pmple et Quevillion, S. C, 14 L. C. J., p. 21, 1869.) 

Discharge un- 63. A discharge under this Act shall not apply, without 
to apoiv to cer- the cxprcss cousent of the creditor, to any debt for 
labilities! **' enforcing the payment of which the imprisonment of 
the debtor is permitted by this Act, nor to any debt due 
as damages for assault or wilful injury to the person, 
seduction, libel, slander or malicious arrest, nor for the 
maintenance of a parent, wife or child, or as a penalty 
for any offence of which the Insolvent has been con- 
victed 5 nor shall any such discharge apply without such 
consent to any debt due as a balance of account due by 
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the Insolvent as Assignee, tutor, curator, trustee, executor Sec. 63. 
or administrator under a will, or under any order of 
court, or as a public officer ; nor shall debts to which a 
discharge under this Act does not apply, nor any privil- 
eged debts, nor the creditors thereof, be computed in 
ascertaining whether a sufficient proportion of the cred- 
itors of the Insolvent have voted upon, done, or con- But creditor 
sented to any act, matter or thing under this Act ; but "t^f^eS?* * 
the creditor of any such debt may claim and accept a 
dividend thereon from the estate without being by reason 
thereof in any respect affected by any discharge obtained 
by the Insolvent, 

64. If, after the expiration of one year from the date AppUoation to 
of an assignment made under this Act, or from the fo "dischwgefS 
date of the issue of a writ of attachment thereunder, aSfl.o*nJ^cJ^JJ„. 
the case may be, the Insolvent has not obtained from the 
required proportion of his creditors a consent to his dis- 
charge, or the execution of a deed of composition and 
discharge, he may apply by petition to the court or judge, 
to grant him his discharge, first giving notice of such 
application, ( Form L, ) for one month in the Official 
Gazette, and also by letter or card postpaid, addressed. Form, 
ten days before such application, by mail to each of his 
creditors whose claims amount to one hundred dollars 
or more, and may be affected by a discharge under this Act. \ 

^ FORM L. 

Insolvent Act of 1875. 



Canada, ^ In the (name of Court) Form of notice. 

Province of > In the matter of A. B., (or 

District (or County) of ) A. B. & Co.,) an Insolvent. 
On the day of next, 

the undersigned will apply to the said Court (or the 
Judge of the said Court, as the case may be,) for a dis- 
charge under the said Act. 

(Place date.) 

(Signature of the Insolvent, or of his Attorney ad litem.) 
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Sec. 65. 65. Upon such application, any creditor of the 
Proceedings on Insolvent, or the Assignee by authority of the creditors 
tfon ; w&"pow- or of the Inspectors, may appear and oppose the granting 
ooudgft^*^^^^^®"^^ discharge upon any ground upon which the con- 
firmation of a discharge may be opposed under this Act, 
/ ^. or may claim the "Slispension or classification of the 
^^*^** * discharge or both; and whether such application be 

/■f 7 7 contested or not, it shall be incumbent upon the Insolvent 

■ ^ ' to prove that he has in all respects conformed himself to 

the provisions of this Act ; and he shall submit himself 
to any order which the court or judge may make, upon 
or without an application to that effect, to the end that 
he b^^eSamte^ touching his estate and efiects and his 
conduct and management of his affairs and business 
generally, and touching each and every detail and par- 
ticular thereof ; and the court or judge may also require 
from the Assignee a report in writing upon the conduct 
of the Insolvent and the state of his books and afiairs 
before and at the date of his insolvency ; and thereupon 
; the court or judge, as the case may be, after hearing the 
/ InsoTvenJ^ancT the opposant, if any, and any evidence 
' that may be adduced, may make an order either granting 
^ the discharge of the Insolvent or refusing it ; or in like 
Sub nrioii or Planner and under the like circumstances to those in and 
ciassiflcation as upon which the discharge could be suspended or classified 
second class. ^ hereinbefore provided, upon an application to confirm 
it, an order may be made suspending it for a like period, 
or declaring it to be of the second class, or both. 
Discharge &c , ®®* Every discharge or confirmation of any discharge 
obt^ned^ " obtained by fraud or fraudulent preference, or by means 
void. of the consent of any creditor procured by the payment 

or promise of payment to such creditor oi any valuable 
consideration for such consent, or by any fraudulent 
contrivance or practice whatever tending to defeat the 
true intent and meaning of the provisions of this Act in 
that behalf, shall be null and void ; and in no case shall 
A discharge have any effect unless and until it is confirmed 
by the Court. 

An assignee who sold outstanding debts due to the insolvent 
under the 44th section of the Act, according to a Schedule ex- 
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hibiting the original amounts of such debts, without deduction o/'gj'(i^ gQ^ 

payments received by the assignee on account, was bound to account 

for and pay over to the purchaser of such debts the full amount of 

such payments so made to the assignee, notwithstanding that the 

conditions of sale declared :— " That the sale is made without any 

** guarantee whatever or any warranty of any kind or description 

" whatever, so much so that no warranty is given that the debts have 

*' even existence," — and notwithstanding also, that the audience 

were informed by the auctioneer, that dividends had been paid, and 

that the amounts in the schedule were the original amounts toithout 

deduction of sxtch dividends, and notwithstanding, further, that the 

total amount paid for such debts was only a few dollars, and the^ay- 

ments in question amounted to more than 600 dollars. {Lafond et 

al., appellants, and Eankin, respondent, Q. 6. 18 L. C. J., p. 62.) 

SALE OF DEBTS. 

67. After having acted with due diligence in the col- saieof debts 
lection of the debts, if the Assignee finds there remain ^htoh"^*ilfd be 
debts due, the attempt to collect which would be more too onerous, 
onerous than beneficial to the estate, he shall report the 
same to the creditors or inspectors, and with their sanc- 
tion he may sell the same by public auction, after such 
advertisement thereof as they may order ; and pending 
such ^vertisement, the Assignee shall keep a list of the 
debts to be sold, open to inspection at his office, and 
shall also give free access to all documents and vouchers 
explanatory of such debts ; but all defets amounting to Proyiso. 
more than one hundred dollars shall be sold separately, 
except as herein otherwise provided. 

•8. If at any time any creditor of the Insolvent de- creditor may 
sires to cause any pro ceeding to be taken wh\ch in hiso]^- ^ SSce ^roe- 
%n would be for the benefit of the estate, and tKe^Sssignee, Jt^^^J^^ 
iitl3er the authority of the creditors or of the Inspectors, 
refuses or neglects to take such proceeding after being 
duly required so to do, sijch cr^editor shaJIhaye the right 
to obtain an order of the judge^SftttBorizing himToTake 
Buch proceeding in the name of the Assignee, but at his 
own expense and risk, upon such terms and conditions 
as to indemnity to the Assignee as the judge may pre- 
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Sec. 68. scribe ; and thereupon any benefit derived from such pro- 
ceeding shall belong exclusively to the creditor institu- 
ting the same for his benefit and that of any other creditor 
who may have joined him in causing the institution of 
such proceeding. But if, before such order is granted, 
the Assignee shall signify to the judge his readiness to 

Proviso. institute such proceeding for the benefit of the creditors, 
the order shall be made prescribing the time within which 
he shall do so, and in that case the advantage derived 
from such proceeding shall appertain to the estate. 

The County Judge has a general jurisdiction in matters of insol- 
vency, and may sanction a suit in the name of the assignee for the 
benefit of the estate, notwithstanding a majority, both in number and 
value, of the creditors pass a resolution forbidding further proceed- 
ings, (m re Lamhe, 13 Chy. 391 ; Rob & J. Dig. 450.) 

The assignee appealed from such an order in the interest of the 
creditors whose transactions the suit, impeached for fraud, and the 
appeal was dismissed with costs : the court observing that it was 
not his duty to appeal from such an order at the expense of the 
estate. lb. 

Rigbtsofpur- ©•• The person who purchases a debt from the 
dunMo°v«Qt*^ Assignee may sue for it in his own name, as effectually 
as the Insolvent might have done, and as the Assignee 
is hereby authorized to do ; and a bill of sale (Form M), 
signed and delivered to him by the Assignee, shall be 
prima facie evidence of such purchase, without proof of 
the handwriting of the Assignee, and the debt sold shall 
in the Province of Quebec vest in the purchaser without 
No warranty, signification to the debtor; and no warranty, except as 
to the gopd faith of the Assignee, shall be created by 
such sale and conveyance, not even that the debt is due. 

FORM M. 

Insolvent Act of 1875. 

In the matter of A. B. 

an Insolvent. 

In consideration of the sum of $ whereof quit j 

C. D., Assignee of the Insolvent, in that capacity 
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hereby sells and assigns to E. F. accepting thereof, all Sec. 69. 
claim by the Insolvent against Ot. H. of (describing the 
Debtor) with the evidences of debt and securities thereto 
appertaining, but without any warranty of any kind or 
nature whatsoever. 

C. D., Assignee. 

E.F. 

LEASES. 

70. If the Insolvent holds under a lease, property i^eaae of pro- 
having a value above and beyond the amount of any rentgJfJJ^^JJ^^'S 
payable under such lease, the Assignee shall make ato*)e8oid;on 
ireport thereon to the judge, containing his estimate oftions. 

tihe value to the estate of the leased property in excess 
of the rent; and thereupon the judge may order the 
Xights of the Insolvent in such leased premises to be sold 
separately, or to be included in the sale of the whole or 
part of the estate of the Insolvent, after such notice of 
such sale as he shall see fit to order : and at the time and 
place appointed such lease shall be sold upon such condi- 
tions, as to the giving of security to the lessor, as the 
judge may order ; and such sale shall be so made subject 
to the payment of the rent, to all the covenants and 
conditions contained in the lease, and to all legal obliga- 
tions resulting from the lease ; and all such covenants, 
conditions and obligations shall be binding upon the 
lessor and upon the purchaser, as if he had been himself 
lessee and a party with the lessor to the lease. 

A covenant on the part of a lessee not to assign, &c., will not 
extend to an assignment by act of law. So that if the lessee become 
bankrupt, and the term pass to the assignees, it is not an assign- 
ment within the meaning of a covenant not to assign, CGoring v. 
Warner, 7 Vin. Abr. 86, pi. 9); and his assignee may afterwards 
assign it without license, (Doe v. Smithy 6 Taunt. 796 ; Doe v. Beavan, 
3 M. & S. 353.) 

71. If the Insolvent holds under a lease extending other cases of 
beyond the year current under its terms at the time ofjjj^^;^®^^®^* 
his insolvency, property which is not subject to the pro- 
visions of the last preceding section, or respecting which 
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Sec. 71. the judge does not make an order of sale, as therein pro- 
vided or which is not sold under such order, the creditors 
shall decide at any meeting, which may be held more 
than three months before the termination of the yearly 
term of the lease, current at the time of such meeting, 
whether the property so leased should be retained for the 
use of the estate, only up to the end of the then current 
yearly term ; or, if the conditions of the lease permit of 
further extension, also up to the end of the next follow- 
ing yearly term thereof, and their decision shall be final. 
Leflsor okiming ^^- From and after the time fixed for the retention of 
2lSS?tton-of **^^ leased property for the use of the estate, the lease 
theieaiev ' shall be canceUed and shall from thenceforth be inopera- 
tive and null ; and so soon as the resolution of the credi- 
tors as to such retention has been passed, such resolu- 
tion shall be notified to the lessor, and if he contends 
that he will sustain any damage by the termination of 
the lease under such decision, he may make a claim for 
such damage, specifying the amount thereof under oath, 
in the same manner as in ordinary claims upon the 
estate ; and such claim may be contested in the same 
manner, and after similar investigation and with the same 
right of appeal, as is herein provided for in case of claims 
or dividends objected to. 

The privilege of the lessor on the proceeds of the eflfects found on 
the premises leased is not affected by the Insolvent Act of 1864, and 
has precedure over the privilege of the assignee and insolvent for 
costs of their respective discharges under the Act. M&rgcm et Biron^ 
C.C.13;L. C.J. p. 187,(1869.) 
How damages ^^' In making such claim, and in any adjudication 
to be estimated, thereupon, the measure of damages shall be the differ- 
ence between the value of the premises leased when the 
lease terminates under the resolution of the creditors, 
and the rent which the Insolvent had agreed by the 
lease to pay during its continuance ; and the chance of 
leasing or not leasing the premises again, for a like rent, 
shall not enter into the computation of such damages ; 
and if the claim is not contested, or if, being contested, 
the damages are finally awarded to the lessor he shall rank 
for the amount upon the estate as an ordinary creditor. 
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74. The preferential lien of the landlord for rent in Sec. 74. 
the Provinces of Ontario, New Brunswick, Nova Scotia, Preferential 
^British Columbia, Prince Edward Island, or Manitoba, is fiJd^tafhS^in 
restricted to the arrears of rent due during the period off^^^^^^ ^^ 
one year last previous to the execution of a deed of 
assignment, or the issue of a writ of attachment under 
'this Act, as the case may be, and from thence so long as 
"the Assignee shall retain the premises leased. In the 
IProvince of Quebec the preferential lien or privilege of 
the lessor shall be governed by the provisions of the 
Civil Code. 

V. note to § 72. 

In France it has been held that the lessor is privileged for all rent 
due and to become due on effects in premises. Gazette des Tribw 
-wumx du 20 et 21 Juin, 1870. 2 Rev. Leg., p. 121. 

The preferential lien of the landlord in Ontario consisted in the 
jDOwer of distraining upon any goods of the insolvent, so long as they 
^remained upon the leased premises, for arrears of rent. Until the 
introduction of this clause into the amending Act of 1865 (sec. 14), 
the landlord was entitled to distrain for six years' arrears, and a 
tiTOublesome preference was destroyed by this limit of the right of 
ciistress to one year's arrears of rent. j 

As to the privilege in Quebec, see arts. 1619 et seq, and tttfi^of 2* ^O^/ 
the Civil Code of that Province. ' 

SALE OP REAL ESTATE. 

TiS. The Assignee may sell the real estate of the Insol- Saie of real w 
Tent, but only after advertisement thereof for a period of ^^nt?'^*^***'" 
two months, and in the same manner as is required for the a ^^ ,^ ct 
actual advertisement of sales of real estate by the sheriff ^ ^ *^ *" 
in the district or place where such real estate is situate, 
and to such further extent as the Assignee deems expe- 
dient ; provided that the period of advertisement may be 
shortened to not less than one month by the creditors 
with the approbation of the judge, but in the Province 
of Quebec such abridgment sitiall not take place without in Quebec, 
the consent of the hypothecary creditors upon such real 
estate, if any there be ; and if the price offered for any 
real estate at any public sale duly advertised as aforesaid 
is more than ten per cent, less than the value set upon it 
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Sec. 75. by a resolution of the creditors, or by the Inspectors and 
Sale of real the Assignee, the sale may be adjourned for a period not 
e^teofinsoi- exceeding one month, when, after such notice as the 
Inspectors and the Assignee may deem proper to give, 
the sale shall be continued, commencing at the last bid 
offered on the previous day when the property was put 
up at auction, and if no higher bid be then offered, the 

{)roperty shall be adjudged to the person who made sucb 
_. ^_^ ast bid : Provided that with the consent of thehypothe- 

sSe^S? coiwent ^^O' ^^^ privileged creditors, or where there are no 
of creditors, &c. hypothecary or privileged creditors, with the approba- 
tion of the creditors or of the Inspectors, the Assignee 
may postpone the sale to such time as may be deemed 
most advantageous for the estate, and whenever the sale 
shaU have been so postponed beyond one month, the 
last bidder shall be discharged from any obligation under 
the bid he may have made on the previous day when the 
property was offered for sale by auction. 

When an assignee improperly refuses a bid for real property 
offered by him for sale under the Act, and adjudges the property to 
the previous bidder, the judge will set aside the adjudication, and 
order the property to be adjudged to the party whose bid was 
rejected, (m re Leger dit Parisien, and Stewart, assignee, and Reither, 
17 L. C. Jurist, p. 84.) 

Advertisements by assignees in insolvency for the sale of property 
of the insolvent should describe the property and state the title with 
the distinctness required in equity in the case of advertisements by 
trustees and other officials, (O'Rielly v. Bose, 18 Chy. 33 ; Rob. & 
J. Dig. 420.) 

The place of sale is left to the judgment of the assignee and inspec- 
tors. 

The time and manner of advertising the sales of real estate by the 
sheriff in Ontario are pointed out in the Common Law Procedure Act 
(Con. Stats. U. C, ch. 22, s. 267), which enacts as follows : — 

" Before the sale of -real estate upon execution against lands and 
tenements, the sheriff shall publish an advertisement of sale in the 
Canada Gazette, at least six times, specifying, — 

" First : The particular property to be 'sold ; 

** Second : The names of the plaintiff and defendant ; 

" Third : The time and place of the intended sale ; and he shall 
for three months next preceding the sale also publish such advertise- 
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ment in a public newspaper of the county in which the land lies, or gj;c, 75. 
shall for three months put up and continue a notice of such sale in « , ^ . 
the office of the Clerk of the Peace, or on the door of the Court estate. 
House, or place in which the Court of General Quarter Sessions for 
such county is usually holden; but nothing herein contained shall 
be taken to prevent an adjournment of the sale to a future day." 

By Stats. Ontario, 31 Vic. cap. 6, this notice will be in the Ontario 
Gazette. 

In Quebec, it must be advertised in the Official Gazette, and, in 
addition, announced at the church door of the parish where the land 
lies. See Code of Civ. Pro., art. 648. The assignee may, however, 
advertise to such further extent — through local papers and placards, 
&c. — as may appear expedient to him. 

If the creditors fail to give directions as to the sale, the inspectors 
may do so. See sees. 35 and 36 ante. This should be done in writing, 
and the consent of the hypothecary creditors should be obtained 
in the same manner. 

The provisions for the withdrawal and re-offer of the property 
differ somewhat from those on the same subject iit the Act of 1869. 

The offers of the property should in each case be at auction, and 
in this the present act is different from that of 1869. 

It would seem from the concluding sentence as though a bid would 
be binding on the bidder from one month after the sale even though 
the property should be withdrawn, and subject him to all the 
consequences, including in the province of Quebec that of "false 
bidding" (folle en chhre). This seems needlessly severe, and would 
rather have a tendency to check than encourage free bidding, as in 
the event of a withdrawal of the property the last bidder will be 
obliged for a whole month to hold himself in readiness to take the 
property, and thus perhaps be put to considerable financial embarrass- 
ment and even loss. 

76. All sales of real estate so made by the Assignee Effect of saiei of 
shall vest in the purchasers all the legal and equitable ^^ *^***^- 
estate of the Insolvent therein, and the conveyance may 
be in the form N ; but in the Province of Quebec, such 
sale shall in all respects have the same eftect as to mort- 
gages, hypothecs or privileges then existing thereon, as 
if the same had been made by a sheriff under a writ of 
execution issued in the ordinary course, but shaU have 
no other, greater or less effect than such sherift's sale : 
and in the Provmce of Quebec the title conveyed by 
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Sec. 76. such sale shall have equal validity with a title created by 
a sheriflPs sale : and the deed of such sale which the 
Assignee executes (Form N,) shall, in the Province of 
Quebec, have the same effect as a sheriff's deed ; bjjtjhe 
ABsigneemaj^ant^uch terms of c^ as hejaay^dgfi^ 
^xgeoien^T^ Ue approved of^byThejsreditors, 

Qr_byJ;hetnspec^^ purchasemwi^; 

except^that jo ^credit shall be given in tEe ^Troyincg_^ 
QuebecJooJiy^J>art_of^the_g^ mone^coioin^jto^ 

any hypothecary or privilegeiJ creditor , without the 
c^se^^ T such cfedfEoTp ahd the Assignee shall be 
entitled to reserve a special hypothec or mortgage by 
the deed of sale as security for the payment of such part 
of the purchase money as shall be unpaid ; and such deed 
may be executed before witnesses or before notaries, 
according to the exigency of the law of the place where 
the real estate sold is situate. 

FORM N. 

This deed, made under the provisions of the Insolvent 
Act of 1875, the day of &c., 

between A. B. of &c., in his capacity of 

Assignee of the estate and effects of an Insolvent, 

under a deed of assignment executed on the 
day of at in and 

of a release made and executed on the 
day of in (or 

under an order of the Judge made at on the 

day of ) of the one part, and C. D., of 

&c., of the other part, witnesseth : That he, the said 
A. B., in his said capacity, hath caused the sale of the 
real estate hereinafter mentioned, to be advertised as 
required by law, and hath adjudged (or and hath offered 
for sale pursuant to such advertisement, but the bidding 
therefor being insufficient did withdraw the same from 
such sale, and hath since by authority of the creditors 
agreed to sell) and doth hereby grant, bargain, sell, and 
confirm the same, to wit: unto the said C. D., his heirs 
and assigns for ever, all (in OntariOy Nova Scotia and 
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Hew Brunsmcky Manitoha and British Columhiaj insert SeC. 76. 
^' The rights and interests of the Insolvent in ") that 
certain lot of land, &c., (^insert here a description of the 
jproperty sold) : To have and to hold the same, with the saies of real 
atppurtenances thereof, unto the said C. D., his heirs and®®***®' 
^ussigns for ever. The said sale is so made for and in 
consideration of the sum of $ 

in hand paid by the said C. D. to the said A. B., the 
receipt whereof is hereby acknowledged (or of which the 
eadd C. D. hath paid to the said A. B., the sum of 

the receipt whereof is hereby acknowledged and 
"the balance, or sum of $ the said C. D. 

liereby promises to pay to the said A. B., in his said capa- 
<5ity, as follows, to wit — {here state the terms of payment) — 
^he whole with interest payable 

«,nd as security for the payments so to be made, the said 
O. D. hereby specially mortgages and hypothecates to 
«.nd in favor of the said A. B., in his said capacity, the 
lot of land and premises hereby sold). 
In witness, &c, 

A. B. [L. S.] 
CD. [L. S.] 
Signed, sealed, and delivered 
in the presence of 
E. F. 
{This form shall he adapted in the Province of Quebec to 
the notarial form of execution of documents prevailing 
there.) 

For the efifect of sherifiTs sales in the Province of Quebec> see Effect off lale in 
Code of Civil Procedure, Arts. 706 et seq,; and the Civil Code, Arts. Q^e*>«o- 
350, 1447 and 2081. The rights and charges not purged by such a 
sale are those of dower and substitution) seigniorial claims and crown 
ones. 

In Ontario the title acquired by a purchase at sheriffs sale is that In Ontario» 
which was in the execution debtor at the time when the writ was 
placed in the sheriffs hands. A purchaser therefore under this 
Act would acquire the title the insolvent had at the time of the 
attachment, or of his assignment as the case may be. 
I The sale of the interest of an insolvent mortgagor in the mort- 
Imaged lands^ by an assignee^ will be governed, no doubt, by the 
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Sec, 76 ^^^ regulations as a similar sale by a sheriff. The Common Lair 
SaTeoffwl Procedure Act (Con. Stats. U. C, c- 22, sec. 258) provides for such 
^BiAtsJ cases as follows : — 

" The effect of such seizure or taking in execution, sale and con-' 
vejance of any such mortgaged lands and tenements, shall be ta 
vest in the purchaser, his heirs and assigns all the legal and 
equitable interest of the mortgagor therein, at the time the writ was 
placed in the hands of the sheriff or other officer to whom the same 
is directed as well as at the time of such sale,- and to vest in such 
purchaser, his heirs and assigns, the same rights as such mortgagor 
would have had if such sale had not taken place ; and the pur- 
chaser, his heirs or assigns may pay, remove, or satisfy, any 
mortgage, charge or lien, which at the time of such sale existed 
upon the lands or tenements so sold, in like manner as the mort- 
gagor might have done, and thereupon the purchaser, his heirs and 
assigns, shall acquire the same estate, right and title, as the mort" 
gagor would have acquired in case the payment, removal or satis- 
faction, had been effected by the mortgagor." It is probable that 
the provisions for a discharge of the mortgage by the mortgagee upon 
receiving payment of the amount due, from the purchaser, in sales 
by the sheriff, would be applicable to sales by an assignee. For 
such provisions see the section of the Com. Law Procedure Act 
quoted above. 

The power granted to the assignee by this section and by No. 48 
of the Act of 1869, of reserving a special mortgage by the deed of 
sale as security for the payment of part of the purchase money, 
was stated by Mr. Edgar, in his commentaries on the latter Act, to be 
a very unusual one in Ontario conveyancing ; and in his opinion the 
assignee would be held entitled to take a mortgage back in a 
separate instrument from the deed of sale, or be able only to give a 
bond for a deed, or the object might be gained in one instrument by 
a grant to the vendee to hold to hi^ own use until default made by 
him in some of the payments of tlie purchase money, and after such 
default to the use of the vendor (the assignee). 

SaTeg in Quebec ^^' ^^ ^^^ Province of Quebec such sale may be made 
may be subject subjcct to all such chargcs and hypothecs as are permit- 
chw>5e9.'* ted by the law of the said Province to remain chargeable 
thereon when sold by the sheriff, and also subject to such 
other charges and hypothecs thereon, as are not due at 
the time of sale — the timejof-p^mentj^herecflghaj]^^ 
however, bg^ tended, hx J t^ confftioiii§!!Sls5ch^ 
also subject to such other charges and hypothecs as may 
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be consented to in writing by the holders or creditors Sec. 77. 
thereof. — And an order of re-sale for false bidding may saie of real 
be obtained from the judge by the Assignee upon gum-®^***®^^^™**®® 
mary petiti^yi ; and such re-sale may be proceeded with 
after the same notices and advertisements, and with the 
same effect and consequences as to the false bidder, andFoUeencbepe- 
all others, and by means of similar proceedings as are 
provided in ordinary cases for such re-sales, in all essen- 
tial particulars and as nearly as may be without being 
inconsistent with this Act. And as soon as immovables 
are sold by the Assignee, he shall procure from the regis- cerufioateof 
trsLT of the registration division in which each immovable "*®«f^^"- 
ie situate, a certificate of the hypothecs charged upon 
such immovable, and registered up to the day of the 
i«sue of the writ of attachment, or of the execution of the 
<ieed of assignment by which the estate of the Insolvent 
-vtras brought vsrithin the purview of this Act, as the case 
may be : And such certificate shall contain all the facts 
and circumstances required in the registrar's certificate 
obtained by the sheriff subsequent to the adjudication of 
an immovable in conformity with the provisions of the code of civa 
Code of Civil Procedure, and shaU be made and charged 5;ji^.^"'" *^ 
for by the registrar in like manner : And the provisions 
of the said Code as to the collocation of hypothecary and 
privileged creditors, the necessity for and the filing of 
oppositions for payment, and the costs thereon, shall 
apply thereto under this Act as nearly as the nature of 
the case will admit : And the collocation and distribution 
of the moneys arising from such sale shall be made in the order of, dwrf- 
dividend sheet among the creditors having privileged or**^**^ 
hypothecary claims thereon, after the collocation of such 
costs and expenses, including the Assignee's commission 
on the amount of the sale^ as were necessary to effect 
sucii saTe or are iBcrdenrtnereto, in the^same naanner as 
to all the essential parts thereofTas tEe collocation anJ 
distribution of moneys arising from the sale of immova- 
bles are mad e in the appropriate court in ordinary Qftses,^ 
except in so^ir as the same may be inconsistent with any 
provisions of this Act j but no portion of the general ex- 
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Sec. 77. penses incurred in the winding-up of the estate, shall be 

Sale of real chargeable to, or payable out of the said moneys, except 

estate in Queteo^jj such balance as may remain after the payment of all 

privileged and hypothecary claims. The Asag Qg^^s cona- 

mission oni^such^ale.shaU^ the same'as The^ PQ^P^ g;^ 

W^wKch the sheriff is entitled on sales^joadslby J^iffl^ 

"Any*balance "'femaining affer tKe" collocation of the said 

necessary costs and expenses, and of the privileged and 

hypothecary claims, shall be added to and form part of 

the general assets of the estate. 

As to the mode and effect of re-sales for fklse bidding, see arts 690 
et seq. of the Code of Civil Procedure of Quebec. 
Begistrar's Cer- . ^^^ registrar's certificate must contain : — all hypothecs regis* 
tifieate. tered against the property > as soon as hypothecs shall be thns regis- 

tered, when the plan and book of reference shall be in force in the 
registration division ; all hypothecs registered against the parties 
who, during the ten years previous to the sale, were owners of the- 
immovable; and all such anterior hypothecs as were registered 
anew during that period.^ It must also contain the date of the Act 
registered as creating or evidencing such hypothec, the date of its 
registration, the names, occupation and residence of the creditor and 
the name of the notary or notaries before whom the Act was passed « 
If it is notarial, it must specify, when several immovables are seized> 
which of them is affected by each hypothec, mentioning,^ as regards 
each hypothec, every partial payment registered, and the amount m 
principal and preserved interest which appears to be due ; and if the 
registration of a hypothec has been renewed, the certificate must 
mention both the registration and the renewal. But the registrar 
must not include hypothecs which appear by his books to have been 
extinguished or wholly discharged ; and in searching for the hypo- 
thecs the registrar must not go beyond the date of a sheriff's title, a 
sale in bankruptcy or by forced licitation or of any other sale, hav" 
ing the effect of a sheriff's sale, or of a judgment of confirmation o 
title, with regard to the immovable in question, and which has been 
registered ; except as to hypothecs which are not by such means dis- 
charged or extinguished. If there is no hypothec registered, or if all 
the hypothecs registered appear to have been extinguished or dis- 
charged, he must state so in his certificate. Art. 700 of the Code of 
Civil Procedure. 
E^ot f oertifl- Creditors whose rights are thus registered need not fyle their 
oate. claims to secure payment from the proceeds of the sale. Art 719^ 

But if such proceeds b^ wholly or partially insufficient to pay a 



claim, he can rank on the estate generally with the unsecured ere- ggQ^ ^7. 
ditors, for the whole or any unpaid balance. 

Under the Code, oppositions for payment on claims, not registered. Sale of real 
must be made, within six days after the return of the sheriff to the gjjiy fo? ma£ 
Court, stating the amount in his hands from the sale, available for ^B oppoiitlons. 
distribution. Art. 720. Under this it may therefore be presumed 
they jshould be filed within six days from the deposit of the pur- 
chase money with the assignee. 

The opposition should state distinctly the nature of the claim 
with the dates and place and documents on titles in support of its 
pretensions. 

By the Code, the prothonotary naust prepare a scheme of distribution Period ^p^^ 
between the sixth and twelfth day after the sheriff's return. Art. 724. Send. 
Under this Act it may be assumed it should be made by the assignee 
within twelve days from the payment by the purchaser. 

In this sheet the name of each claimant must be inserted, in 
numerical order, and the nature and amount of each claim, and 
whether it affects the whole or a part of the property. Ibid, art. 726. 

The moneys must be divided and paid in the following order : — Banking of 

I. The law costs in selling the property, &c. Ibid, art. 788. claims. 

II. The mortgages according to the date of registration. 

m. Non-registered claims,^ro rata, according to the provisions 
of this Act. 

As regards the ranking of certain special privileges, which in 
ordinary cases may notarise, such as that of the builder, of seignorial 
dues, &c., see the Civil Code, art. 2009 et seq., and the Code of 
Procedure, art. 727 et seq, 

A separate dividend must be prepared of the proceeds of each piece 
of property, iLarivih'e v. Whyte and McEvila, 11 L. C. J., p. 266.) 

78. In^the Province of Quebec any privileged or hy- in Quebec pHvi- 
pothecary creditor whose claim is actually due and pay- m|y*l.^S^8Se 
able, shall have the right to obtain from the judge an ?J^P»gP®^*J.®^^ 
order on the Assignee to proceed without delay to the vUeged claims, 
sale in the mode above prescribed, of any property, real 
or personal, which is subject to his privileged or hypothe- 
cary claim ; and such creditor may also one month after 
the sale has taken place or one month after the Assignee 
has received the price thereof, if not paid at the time of 
the sale, obtain an order from the judge to compel the 
Assignee to make a dividend of the proceeds of such 
sale. 
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Sec. 78. This section is entirely new, and win no doubt aflford a remedy for 
needless delays which have on more than one occasion borne hard 
upon the creditors referred to. 

DIVIDENDS. 

Accounta, state- 79. Upon the expiration of the period of one month 
SI by^MsIgl froni the first meeting of the creditors, or as soon as 
^^' may be after the expiration of such period, and after- 

wards from time to time at intervals of not more than 
three months, the Assignee shall prepare and keep con- 
stantly accessible to the creditors, accoin^ta ^nd stat e- 
ments of his doings as such Assignee^'anJof the position 
of the estate ; and he shall prepare dividends of the 
estate of the Insolvent whenever the amount of money 
in his hands will justify a division thereof, and also 
whenever he is required by the Inspectors or ordered by 
the judge to do so. 

Where the estate of a bankrupt is sufficient to pay in full, and a 
surplus remains, interest must be allowed on all debts proved under 
the commission, where the debt by express contract or by statute 
bears interest, or where a contract to pay it is implied, but on no 
other debts will interest be allowed, (in re Langstaff, 2 Chy. 166 ; 
Rob. & J. Dig. 464.) 

The deposit required to be made by foreign fire insurance com- 
panies is intended for the security of Canadian policy holders, and 
on the insolvency of any such company, the general creditors of 
the company are not entitled to share the deposit with the policy 
holders. (In re the JEina Insurance Company of Dublin^ 17 Chy. 160 ; 
Rob. & J. Dig. 465.) 

In case of a deficiency of assets, the costs of creditors in proving 
claims are to be added to the debts, and paid proportionately, and 
are not entitled to be paid in priority to the debts. lb. 

What claims ®** ^ debts due and payable by the Insolvent at 
th*" ^*t? ^^ ^^^ ^™^ ^^ ^^^ execution of a deed of assignment, or at 
the time of the issue of a writ of attachment under thia 
Act, and all debts due but not then actually payable, 
subject to rebate of interest, shall have the right to rank 
upon the estate of the Insolvent ; and any person then 
being, as surety or otherwise, liable for any debt of the 
Insolvent, and who subsequently pays such debt, shall 
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thereafter stand in the place of the original creditor, if Seg. 80. 
jiuch creditor has proved his claim on such debt ; or if ciaimg. 
le has not proved, such person ^hall be entitled to prove 
aigainst and rank upon the estate for such debt to the 
«ame extent and with the same effect as the creditor 
nnight have done. 

In the Province of Quebec the wife of the insolvent may claim Wife may claim 
■^r her dower, though only payable at the death of her husband, 
Csubject of course to a rebate on the valuation.) In this respect the 
snaxim '^ jamais mart nepaya douaire" has no application, {Morri- 
son & Simpson & Thomas^ 2 Rev. Leg., p. 736 ; 15 L. C. J., p. 166.) 

The insolvent had conveyed by way of settlement to his intended 
"%yife a lot of land on which he had commenced a house, but which 
"^ras not completed until after the marriage. On a bill filed by the 
assignee in insolvency the court declared that for so much of the 
"building as was completed after the marriage the creditors had a 
<3laim on the property ; but gave the wife the right to elect whether 
^he would be paid the value of her interest without the expenditure 
^fter marriage, or pay to the assignee the amount of such expenditure ; 
c^nd it subsequently appearing that the husband had created a mort- 
gage prior to the settlement the wife was declared entitled to have 
"the value of the improvements made after marriage applied in dis- 
c^harge of the mortgage in priority to the claims of the creditors, 
^Jackson v. BotomaUy 14 Chy. 166 ; Rob. & J. Dig. 437.) 

Where the endorser of a note became insolvent, and compounded Holder and en- 

"^rith his creditors, including the holder of the note, who, however, merclal paper" 

:r^8erved his recourse against the other parties to the note, and the J^f * ^ 

znaker also became insolvent, the endorser cannot rank on the note 

^kgainst the estate of the maker, so long as the holder has not been 

pmid in full, (JBesseite ei al. andLaBanque du Peuple and Quevillony 

X6L.C. J.,p. 126.) 

Where a claimant in insolvency has received as holder of a Amount 

"^ . . already receiv- 

x^ote a composition on the amount of his claim from the endorser ed must be de- 

in consideration of which he has released the endorser, reserving *^**®*®^- 

ixis recourse against the other parties to the note, whatever the 

claimant has received from the endorser must be deducted from his 

olaim against the makers' estate, (Bessette & La Banque du Peuple, 

X5L.C. J., p. 126.) 

Debts incurred after the execution of a deed of assignment are not Debts subse- 

provable, and therefore the insolvent is not relieved from them by a 2^^ «> aaa gn- 

discharge under this Act, although all assets acquired up to the time 

of the discharge are vested in the assigoiee, (See ante, sees 16, 38, and 

39. 
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Sec. 80. '^^^ ^^^7 reasonable mode of arriying at the rebate of interest is to^ 
Bebate of in- adopt the date of the deed of assignment, or of the issue of the writ a» 
^' the period from which it is to be calculated, (Abbott, p. 40.) 

This interest should be calculated at the legal rate of the province 
in which proceedings are being had. This is six per cent, in Ontario 
and Quebec. 

BeriTal of debt '^^^ corresponding section in the Act of 1864 was held to include 
onfkilure to pay debts become due by non-payment of composition anterior to the Act 
of Insolvency. For example, by an agreement between debtor and 
creditor, the latter agreed to accept by way of composition certain 
notes of the former, payable at specified times ; and it was provided 
that the debtor should also give his note for the whole debt, and 
that if he should be guiltyof any default in paying composition note8> 
the creditor should rank on tl»e estate for the whole debt. The 
notes were given— default made — and debtor became insolvent. 
Held in Ontario, that the stipulation was not illegal, and that there 
having been default before insolvency, the creditor was entitled to 
prove for the whole debt, (/n re McRae, 16 Chy. Rep. 408.) 

In Quebec it has generally been considered and thus acted upon that 
the creditor for damages or other claim unliquidated could claim, sulr 
ject to contestation and award of the assignee, as on any other claim i 
but in Ontario we understand the rulings to have been otherwise, and 
that in such cases a judgment was required as the basis of a claim 
having such an origin, and this is in conformity with the English Act 
of 1869, s. 31. See Lee on Bank, p. 240. 
With regard to the claim of the lessor, v. sees 72 etseq. ante. 

81. If any creditor of the Insolvent claims upon a con- 
tract dependent upon a condition or contingency which 
does not happen previous to the declaration of the first 
dividend, a dividend shall be reserved upon the amount 
of such conditional or contingent claim until the con- 
dition or contingency is determined ; but if it be made to 
appear to the judge that the estate may thereby be kept 
open for an undue length of time, he may, unless an esti- 
mate of the value of such claim be agreed to betv^een the 
claimant and the Inspectors order that the value of such 
contingent or conditional claim be established by such 
person or persons as the claimant and the Inspectors may 
Arbitration, appoint, and in case they do not agree then by such per- 
i^eStedT*'**^®^^ or persons as the Judge shall name, and the persona 
so named shall make their award, — which award the 
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judge, after hearing the claimant and Inspectors, may Seo. 81. 
reject or confirm. In case the award be rejected, other conttngent 
persons shall be appointed as herein provided to establish ®^**™** 
the value of such claim, subject to the control of the 
judge, and if the said award be confirmed the amount 
therein mentioned shall be that for which the claimant 
shall rank upon the estate as for a debt payable absolute- 
ly- 

A stipulation in a marriage contract whereby the wife surviv- 
ing is to receive in lieu of dower the interest on £1,000 during the 
term of her life — the principal to go to the children— is a contract 
depending on a contingency within the meaning of section 67 of the 
Insolvent Act of 1869, and, in the event of the insolvency of the hus- 
band, the assignee will be ordered to make an award upon the value 
of the wife's claims unless an estimate of the value is agreed to 
between her and the assignee, (tn re Morrisony and Sauvagecm, and 
Simpson, and Thomas et al, contestants, S. C, 16 L. C. Jurist, p. 166.) 

A claim upon a guarantee for a sum certain when due, is provable 
as a debt, and before it is due it is provable as a debt due upon a 
contingency, (in re Willis, 19 L. J. 30 Ex). 

Liability to calls upon shares is not provable as a debt due upon a 
contingency, (South Staffordshire Railway Company v. Bumside, & 
Exch. Rep. 129.) 

Contingent debts where the liability is remote are not provable, 
(ex parte Davis, Mont. 121). 

A., in consiberation of the payment to him of a sum of money by 
the vendors of goods, guaranteed the payment of the purchase money 
by the purchasers according to the terms of the contract, viz.,'by the 
due honour of a bill of exchange accepted by the purchasers. The bill 
did not fall due until after the bankruptcy of the guarantor, and upon 
its being dishonoured the vendors were held entitled to prove, (ex 
parte Brook, 6.D.M.& G. 771; s.c, D. M. &G.,B. A. 661.) 

88. In the preparation of the dividend sheet due re-KankandpriTi- 
gard shall he had to the rank and privilege of every cre-to??:*PTO^g« 
ditor, — which rank and privilege, upon whatever they hoidiM^wcu- 
may legally be founded, shall not be disturbed by the "*y- 
provisions of this Act, except in the Province of Quebec 
where the privilege of the unpaid vendor shall cease from 
the delivery of the goods sold ; but no dividend shall be 
allotted or paid to any creditor holding security from the 
estate of the Insolvent for his claim, until the amount for 
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which he shall rank as a creditor upoB the estate as to 
dividends therefrom, shall be established as hereinafter 
provided ; and such amount shall be the amount which 
he shall be held to represent in voting at meetings of cre- 
ditors, and in computing the proportion of creditors, 
whenever under this Act such proportion is required to 
be ascertained. 

This section contains an important change in the law of the Pro- 
/ vince of Quebec. The privilege of the unpaid vendor of a preference 
on the price of the things sold has hitherto been protected in that 
province, by the common law of the country, and, since the promul- 
gation of the code, by its provisions, (see arts. 1998 et seq.) The 
constitutionality of the change attempted by this section is certainly 
doubtful, and is likely to come up for adjudication in the courts. 

This section only refers to the ranking of the creditor on the estate 
and the preparation of a dividend sheet. The right of stoppage in 
transitu still remains intact. It may also be doubted whether the 
rightofrevendication, which the unpaid vendor has under certain cir- 
cumstances in the Province of Quebec, is affected by the clause under 
consideration. 

The privilege of the landlord on the proceeds of the effects found 
on the premises leased, has precedence over the privilege of the 
assignee and the insolvent for the costs of their respective discharge 
under the Act of 1864 ; and reform of the dividend sheet ordered 
accordingly, (Morgan Ins. v. Whyte, and Biron contest. 13 L. C. 
Jur. 187.) See sec. 72 ante. 

The provision for the voting of the secured creditor contained in 
this section places his vote upon a proper footing. For, if a creditor 
could vote upon the nominal amount of his claim, without reference 
to his security, the hypothecary creditor would often control the 
management of the personal property, without being interested in it 
to any considerable extent/' Abbott on Act of 1864, p. 41. 

83. No lien or privilege upon either the personal or 
^intaiOTSfof ^" real estate of the Insolvent shall be created for the amount 
of any judgment debt, or of the interest thereon, by the 
issue or delivery to the sheriff of any writ of execution, or 
by levying upon or seizing under such writ the effects or 
estate of the Insolvent, if before the payment over to the 
plaintiff of the moneys actually levied under such writ, 
the estate of the debtor has been assigned to an Assignee, 
or if proceedings to place the same in liquidation under 
this Act, have been adopted and are still pending. But 
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this provision shall not affect any lien or privilege for Sec* S8. 
costs which the plaintiff possesses under the law of the ^ 

Province in which such writ shall have been issued. 

A payment by the sheriff, under a judgment of distribution, to an Ranting ©r 
oppoeant therein collocated, at a time when such opposant was no claims, 
longer possessed of his estate (having assigned the same under the 
Act) is good> and cannot be questioned subsequently by the assignee, 
i^Salvas V. Levreau, and Gendron, oppt., and Stewart, assignee, petr, 
andTache, sheriff, C. of H. 18 L. C. J., p. 293.) 

A stay of proceedings given to a sheriff on a writ of execution in 
his hands by the attorney for the execution creditor is equivalent to 
a withdrawal of the writ ; and an execution cannot be said to be in 
the sheriff's hands to be executed until the stay is removed and the 
sheriff ordered to proceed ; and it was held under the Act of 1866 
that if an assignment was made within thirty days from the removal 
of the stay of proceedings the judgment creditor lost any privilege by 
the operation of the 13th section, except the costs of suit which 
anight be proved as a privileged claim before the assignee, (in re 
JFair and Buisi, 2 L. J. U. C. (N.S.) 216.) 

84. If a creditor holds security from an Insolvent, or ab to creditor 
irom his estate, or if there be more than one Insolvent rity^fSftSS" 
liable as partners, and the creditor holds security from, ®^**"^" 
or the liability of one of them as security for a debt of the 
:firm, heshall specify th§ nature^and^ amount^ of such 
eecurfEy oriMrility in his claim, an J shall thierein on his 
oath put a specified value thereon ; and the Assignee, 
under the authority of the creditors, may either consent 
io the right to rank for such liability, or to the retention 
of the property or effects constituting such security or on 
which it attaches by the creditor, at such specified 
value, or he may require from such creditor an assign- 
ment of such liability, or an assignment and delivery of 
such security, property or effects, at an advance of ten 
per centum upon such specified value, to be paid by him 
out of the estafe so soon as he has realized such security, 
in which he shall be bound to the exercise of ordinary 
diligence ; and in either of such cases the difference 
between the value at which the liability or security is 
retained or assumed and the amount of the claim of such 
creditor, shall be the amount for which he shall rank and 
vote as aforesaid ; and if a creditor holds a claim based 
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Sec. 84. upon negotiable instruments u pon w hich the Insolve nt 
is only indirectly or secondarily liable ^nJwhich is not 
hiain&'e gr/ki(ijpble, such creditor shall oe considered to 

dftoMT*^'^ liold 'security within the meaning of this section, and 
shall put a value on the liability of the party primarily 
liable thereon as being his security for the payment 
thereof*, t)ut after the maturity of such liabilitjLaruLJts 
non-payment he shall be entitled to anaepd-jyidjc eyalu e 
^sjciaim. 

If a creditor prove a debt, in ignorance that he has a .lien in 
respect of it> he will not be allowed, upon discovering his mistake, to 
set up his lien and reduce his proof accordingly, Cex parte Spottis- 
woodi Fonbl. Kep. 20)> This decision is striking, and its soundness 
would certainly seem to be questionable. 

Where a mortgagor becomes bankrupt the mortgagee is not obliged 
to file a claim) but is at liberty, instead, to exercise the power of sale 
contained in his mortgage. In the Court of Chancery an injunction 
to restrain such a sale was refused, iGordon v. Bo89y 1 L. J. U. C. 
(N.S., 106.) 

ifgeonriiytoon 8ff» But if the security consists of a mortgage izpon 
realtor ship- j.gjj estate, or upon ships or shipping, the property 
mortgaged shall only be assigned and delivered to the 
creditor, subject to all previous mortgages, hypothecs 
and liens thereon, holding rank and priority before hia 
claim, and upon his assuming and binding himself to pay 
all such previous mortgages, hypothecs and liens, and 
upon his securing such previous charges upon the pro- 
perty mortgaged, in the same manner and to the same 
extent as the same were previously secured thereon ; 
and thereafter the holders of such previous mortgages, 
hypothecs or liens, shall have no further recourse or 
claim upon the estate of the Insolvent ; and if there be 
mortgages, hypothecs or liens thereon, subsequent to 
those of such creditor, he shaU only obtain the property 
by consent of the subsequently secured creditors; or 
upon their filing their claims specifying their security 
thereon as of no value, or upon his paying them the 
value by them placed thereon ; or upon his giving secu^ 
rity to the Assignee that the estate shall not be troubled 
by reason thereof. 
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86. Upon a Bectired claim being filed, with a valu- Sec. 86. 
ation of the security, it shall be the duty of the Assignee, Prowjdings on 
to procure the authoiity of the Inspectors or of the ere- secured oSi2n.* 
ditors at their first meeting thereafter, to consent to the 
retention of the security by the creditor, or to require • 

from him an assignment and delivery thereof; and if any 
meeting of Inspectors or of creditors takes place without 
deciding upon the course to be adopted in respect of 
such security the Assignee shall act in the premises 
according to his discretion and without delay* 

87. The amount due to a creditor upon each separate Rank of sevena 
item of his claim at the time of the execution of a deed ^\®^.g**cJ5^ 
of assignment, or of the issue of a writ of attachment, as 

the case may be, and which shall remain due at the 
time of proving such claim, shall form part of the 
amount for which he shall rank upon the estate of the 
Insolvent, until such item of claim be paid in full, except 
in cases of deduction of the proceeds or of the value of 
his security, as hereinbefore provided ; but no claim or 
part of a claim shall be permitted to be ranked upon 
more than once, whether the claim so to rank be made 
by the same person or by different persons ; and the 
Assignee may at any time require from any creditor a 
supplementary oath declaring what amount, if any, such Q^thof cwditof 
creditor has received in payment of any item of the debt ^g^^"^<>/*^i5jy* 
upon which his claim is founded, subsequent to the claim, 
making of such claim, together with the particulars of 
such payment ; and if any creditor refuses to produce or 
make such bath before the Assignee within a reasonable 
time after he has been required so to do, he shall not be 
collocated in the dividend sheet* 

88. If the Insolvent owes debts both individually and insolvent ow* 
as a member of a co-partnership, or as a member of two *°^^ *" * 
different co-partnerships, the .claims against him shall 

rank first upon the estate by which the debts they repre- 
sent were contracted, and shall only rank upon the other 
after' all the creditors of that other have been paid in 
fuU. 
Bj the 102 clause of the' English Act of 1869^ the property of part 
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Sec. 88. ^^^^ successively becoming bankrupt rests in the same trustee. 

This facilitates the winding-up. 

InsolTent The 104 section of the English Act provides that to save expense 

parSie^*^*' " ^^ *^® ^*^® of joint and separate estates the dividends shall, as far as 

. possible, be declared together, and the costs proportionately divided. 

It wotild be well to follow the same rule in the administration of 

estates here. 

When a firm, or when two or more partners of a firm, are jointly 
placed in insolvency, all the joint property of the bankrupts, as well 
as all the separate property of each of them, vests in the assignee, 
{Graham v. Mulcaster, 4 Bing. 116). One of two partners, a few 
days before a writ of attachment against both, under the Insolvent 
Act of 1864, had issued, assigned his estate for the benefit of hie credi- 
tors ; and it was held that this assignment was void as against the 
joint assignees, ( Wilson v. Stevenson, 12 Grant, 239), 

Where each of the members of a firm is separately adjudged bank- 
rupt, the assignees of them all cannot recover in one action debts 
due to the firm, and also debts due to the partners separately. The 
assignees of each partner must sue alone for the recovery of debts 
due to him only, (^Hancock v. Haywood, 3 T. R. 433). 

In a firm of two partners, where one partner dies, and the other 
becomes bankrupt, the assignees of the latter are entitled to institute 
a suit in behalf of themselves and all the other creditors of the 
deceased against his executors, for the administration of his estate, 
and payment of what may be due therefrom to his surviving partner, 
{Addis V. Knight, 2 W. R. 119). In such cases the assignees do not 
become co-partners with the solvent partner. Like purchasers from 
the sherifi^ under an execution against one partner the assignees and 
the solvent partner become tenants in common of the real and per- 
sonal property belonging to the firm, (JFox v. Hanbury, 2 Cowp. 448.) 
Where a person is engaged in two trades, alone in one, but with 
a co-partner in another, there is no right of proof in respect of his 
dealings as such sole trader against the estate of his co-partner, (ex 
parte Hinton, De. G. 650.) 
Can an Insolvent Although, as a general rule, one partner cannot prove against 
prove on the another partner, partners engaged individually in distinct concerns 
of which he is a may prove against a separate trade, (ex parte Shakes a/V referred 
member. ^ .^ ex parte Buffin, 6 Ves. 123 ; Curtis vs. Perry, lb. 743, 747 ; ex 

parte St. Barbe, 11 Ves. 413 ; ex parte Hesham, 1 Rose, 146 ; ex parte 
Stillitoe, 1 Gl. & J. 374.) If one partner of a firm is also a partner in a 
distinct firm, the two firms may prove against each other, (ex parte 
Thompson, 3 Dea. & Gh. 612 ; 1 Mo. & A. 324.) 
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Til© assignees Of a bankrupt partner are eiititled to an account not Q'gQ, 88* 
only of the assets as they stood at the time of the dissolution of the Aesignee of 
firm, but also of the profits subsequently taiade by the employment JJlSSiSfrom 
of the bankrupt's capital in the partnership business> {Oraxbshay v^ Awn* 
iJoUinsy 16 t'es. 218 ; Smith v. DeSilva, CoWp. 4690 Unless there be 
isome misconduct on the part of the solvent partners^ or unless the 
solvent partners are dead or abroad, the assignees have no right to 
interfere in the management or winding-up of the partnership busi* 
»i«s8. If they do interfere a court of equity will restrain them by 
injunction at the suit of the solvent partners, (Allan v. Kilbee, 4 Madd* 
-^€4). Nor can the assignees compel the solvent partner to deliver 
\Jtjp the books of the partnership, (ex parte Finchy 1 D. & C. 274)» 
^3Iowever> in the case of solicitors this rule has been que8tioned> 
l>«cause the clients have a voice in the control of the papers, (Danddh 
^S€>n V. Napier^ I Sim. 297). The solvent partners can always be 
eiimmoned before the Court, and be compelled to produce the part?* 
Xiership books> and to answer questions relative to the dealings of 
tloLQ firm> (ex parte Trueman, 1 JD. & G. 464 5 ex parte Leveti^ 1 O. & J^ 
185). 

And see ex parte Maude, in re Braginton, 2 Lv R. Chy. 560 ; tx 
Spcerte Came, in re Whi^ord, 3 L. R. Chy. 463. 

89. The creditors, or the same proportion of them Allowance to 
tliat may grant a discharge to the debtor under this Act, SlSe?"** ^^^ 
tnay allot to the Insolvent, by way of allowance, any sum 
of money, or any property they may think proper ; and 
tixe allowance so maae shall be inserted in the dividend 
sheet, and shall be subject to contestation like any other 
item of collocation therein, but only on the ground of 
ft^ud or deceit in procuring it, or of the absence of con* 
Sent by a suflBcient proportion of the creditors* 

TLTie proportion required is the majority in number of creditors for 

^mounts exceeding $100 representing at least three*fourths of the 

U^tal amount of such claims : v^ sec. 52 ante* 

90. No costs incurred in suits against the Insolvent As to tobu in 
after due notice has been given according to the provi-insoivStatte* 
sions of this Act, of an assignment, or of the issue of a^®iS»£"*** 
^Trit of attachment in liquidation, shall rank upon the 
^state of the Insolvent ; but all the taxable costs incurred 
ill proceedings against him up to that time shall be added 
^ the demand for the recovery of which such proceed^ 
^gs were initituted ; and shall rank upon the estate as 
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SE€. 90. if they formed part of the original debt, except as herein 

otherwise provided. 

rtu^ge of 91. Clerks and other persons in the employ of the 

c^^ 4c, for Insolvent in and about his business or trade shall be col- 

:.c.<L..w^ o^^e^*:^ located in the dividend sheet by special privilege for any 

4^ ^cc^, ^^yy, arrears of salary or wages due and unpaid to them at the 

^ . j^/ , time of the execution of a deed of assignment, or of the 

isaye of a writ of attachment under this Act, not exceed- 

"^ ^ ing AggjCLpnthg .o£ such arxears, and also for such salary 

\ or wages for a period not exceedinji[> iPBr months of the 

-^^~" unexpired portion of thethen current year of service, — 

They amy be during which period they shall be bound to perform, 

«™»toyed. under the direction of the Assignee, any work or duty 

^^,^^^^^^ connected with the aifairs of the Insolvent, and which 

■-/Cl^<«^^2r*he Insolvent himself might have directed them to per- 

^J-rr2^<^ tlrn^JS'^^^ under their respective engagements ; and for any 

y<, L^ i^ccSfcikto^*^^^ claim they shall rank as ordinary creditors. 

A ««-«-ejt^;^^^*^ ^y ^^ ^^* ^^ ^^^^' ^^^^' ^^^' ^^ privilege was for four months, 

<^i£^^^vL^-«- » ^"* ^^ provision was made for any period after the estate coming 

C^^ JftSi^ into the assignee's hands. The English Act limits the amount of 

' this privilege to £60. 

Thiv^er mate ^ person engaged as a traveller at an annual salary comes within 
ojvjwjel, &c., the clause^ (ex |?aWe j^eaZ, Mo. & Mac, 194.) So does the mate of a 
vessel, at certain wages, hired by the master who was also one of the 
owners, (ex parte Homborg, 2 M. D. & D. 642.) 
LattflMt- ^^ ^ laborers, workmen and weekly servants, v. ex parte Grellierg 

Mont. 264 ; ex parte Orawford, Mont. 270 ; ex parte Ball, in re Byroniy 
3 D. M. & G, 166 } ex parte Collier, 4 Dea. & C. 620 ; ex parte Bum- 
phreys, 3 Dea. k C. 114. 
MiMotiact of ^^ ^*^ heen questioned whether the misconduct of the clerk will 
c^*i deprive him of the benefit of this provision, (ex parte Hampson in 

re Burkill, 2 M. D. & D. 462). Where the clerk had left the service 
several months before the bankruptcy but the leaving was not volun- 
tary, he was held to be within the section as clerk to the bankrupt, 
(fix parte Sanders, 2 Mon. & A. 684.) 

WkuMAiAiutbe ^ demand for wages was made as a preferred claim to an assignee. 

entered on divi- The creditors at a meeting passed a resolution authorizing the 
eii49Qee . aggjgnee to pay all claims for wages, but the assignee refused pay- 
ment of this claim as made. At this time no dividend sheet had been 
prepared. A summons was subsequently issued by the county Judge, 
calling on the assignee to shew cause why he should not pay the 
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claim, and the assignee not appearing, the evidence was taken before Sec. 91 • 

the Judge, and an order made for the payment forthwith, with costs, 

of a sum less than the original demand :— Held, that the direction Preferential 

by the creditors to pay these preferential claims without putting °^**™*°'^"'**** 

them on the dividend sheet was illegal, (in re Cleghom and the 

Judge of the County of Elgin and Nunn, 2 L. J. (N. S.) 133 j C. L. 

Chamb. Richards, Rob. & J. Dig. 422.) 

99. So soon as a dividend sheet is prepared, notice Notice of divi- 
thereof (Form O) shall be given by advertisement, and pigment! 
by letter posted to each creditor, inclosing a copy of the 
dividend sheet noting the claims objected to, and after 
the expiry of eight days from the day of the last publica- 
tion of such advertisement, all dividends which have not 
been objected to within that period shall be paid. 

FORM 0. 

Insolvent Act op 1876. 

In the matter of 

A. B., (or A. B. & Co.,) 

an Insolvent. 

A dividend sheet has been prepared, open to objection, 
until the day of , after which dividend 

will be paid. 

(Place.) (Date.) 

Signature of Assignee. 

Until notice hy advertisement, according to the form prescribed, iiu notice 
the dividend sheet is incomplete, and conveys no rights to any hlcomptete!*** 
creditor. The Court will, therefore, on petition of a creditor, prohibit 
payments being made thereon, {Larim^e v. Whyte, & McEmlay 
11 L. C. J. 265.) 

Held in Ontario, that an action may be brought against an g^it against 
assignee in insolvency for a dividend on a duly collocated claim assignee, 
^hich has not been objected to, (Simpson v. Newton, L. J. for 1868, 
p. 46.) 

But it would seem to be a more correct procedure to petition the 
<^urt or judge to whose jurisdiction the assignee is subject, v. sec. 
126 pof^. In fact the English statute, sec. 46, expressly enacts that 
s^ch shall be the remedy adopted, and gives the court the power to 
order the assignee to personally pay interest. 
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Sec. 93. 93. It shall be the duty of the Inspectors to examine 
contestetionofwith the Assignee the claims made against the estate^ 
d^e, nndor ^nd also cacb dividend sheet before the expiration of the 
S^JSon. delay within which the same may be objected to, and to 
instruct the Assignee as to which claims or collocations 
should be contested by and on behalf of the estate, 
whereupon contestation shall be entered and made in the 
name of the Assignee or of the Inspectors or of some 
individual creditors consenting thereto, and shall be 
tried and determined by the court or judge ; and the 
costs of such contestation, unless recovered from the 
adverse party, shall be paid out of the funds belonging 
to the estate. 
Claims not 94. If it appears to the Assignee on his examination 

^i^,howdeait^f the books of the Insolvent, or otherwise, that the 
Insolvent has creditors who have not taken the proceed- 
ings requisite to entitle them to be collocated, it shall be 
his duty to reserve dividends for such creditors according 
to the nature of their claims, and to notify them of such 
reserve, which notification may be by letter through the 
post, addressed to such creditors' residences, as nearly as 
the same can be ascertained by the Assignee ; and if 
such creditor's do not file their claims and apply for 
such dividends previous to the declaration of the last 
dividend of the estate, the dividends reserved for them 
shall form part of such last dividend. 

This should not be construed to mean that if the creditor does not 
demand his dividend, as well as file his claim, he will be deprived of 
it ; for that would place this class of creditors in a different position 
from all others. But the filing of the claim should be held to be an 
application for a dividend under this clause. And if the creditor 
does not afterwards claim the amount awarded him, the rule as to 
unclaimed dividends (sec. 98 below) must be followed, (Abbott, p. 44). 
cimimi on divi. 9«5. If any claim be objected to at any time, or if 
to°hJw*iStS? any dividend be objected to within the said period of 
"™«*- eight days, or if any dispute arises between the creditors 

of the Insolvent, or between him and any creditor, as 
to the amount of the claim of any creditor, or as to the 
ranking or privilege of the claim of any creditor upon 
such dividend sheet, the objection shall be filed iu 
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writing by or before the Assignee who shall make a , Sec. 95. 
record thereof; and the grounds of objections shall be contestatioii of 
distinctly stated in such writing, and the party object-***'™'' 
ing shall also file at the same time the evidence of pre- 
Tious service of a copy thereof on the claimant ; and 
■the claimant shall have three days thereafter to answer 
the same, — which time may, however, be enlarged by the 
judge, with a like delay to the contestant to reply ; and 
Tipon the completion of an issue upon such objection, 
"the Assignee shall transmit to the clerk of the court the 
dividend sheet or a copy thereof with all the papers and 
documents relating to such objection or contestation. 
«tnd any party to it may fix a day, of which two days' Hearing and 
notice shall be given to the adverse party, for proceeding oS?***®** ***"®" 
"to take evidence thereon before the judge, and shall 
"thereafter proceed thereon from day to day until the 
evidence shall have been closed, the case heard and the 
judgment rendered, — which judgment shall be final, 
tinless appealed from in the manner hereinafter provided : 
"the proceedings on the said objection or contestation 
shall form part of the records of the couii, and the 
judgment shall be made executory as to any condemna- Judgment exe- 
"tion for costs, in the same manner as an ordinary judg- ®"**''y- 
xnent of the court. 

An important change is made by this section in providing for the 
<5on testation being carried on before a judge after issue joined. 

. This change which might otherwise prove beneficial is scarcely 

likely to meet the favor of the judges of the Superior Court at Mon- 

t^Teal, already overworked, and affords an additional reason for 

Appointing, as we have already suggested, a special commissioner or 

jtidge in bankruptcy. 

96. The creditors, and in their default the Inspectors Crediton or 
^Tnay by resolution authorize and direct the costs of the or^ooniSS 
csontestation of any claim or of any dividend, to be paid out ^of °^ *^**°"' 
of the estate, and may make such order either before, 
spending, or after any such contestation ; they may also, 
"Vrith the sanction of the judge, authorize the payment out 
CDf the estate of any costs incurred for the general interest 
of the estate, whether such costs were incurred by the 
-Assignee, the Inspectors or any individual creditor. 
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Sec. 97.- 9 7. If, at the time of the issue of a writ of attachment, 
If there be pro- OF the oxecution of a deed of assignment, any immovable 
vOTtnnder^BS- property or real estate of the Insolvent be under seizure, 
SSISmeStfo*? ^^ ^^ process of sale, under any writ of execution or other 
i5?^Sn *' order of any competent court, such sale shall be pro- 
ceeded with by the officer charged with the same, unless 
stayed by order of the judge upon apphcation by the 
Assignee, upon special cause shewn, and after notice to 
the plaintiff, — ^reserving to the party prosecuting the sale 
his privileged claim on the proceeds of any subsequent 
sale, for such costs as he would have been entitled to out 
of the proceeds of the sale of such property, if made 
under such writ or order ; but if such sale be proceeded 
with, the moneys levied therefrom shaU be returned into 
the court on whose order the sale has been made, to be 
distributed and paid over to the creditors who shall have 
any privilege, mortgage, or hypothecary claims thereon, 
according to the rank or priority of such claims ; and the 
balance of such monies after the payment of such claims 
shall be ordered to be paid to the Assignee to be distri- 
buted with the other assets of the estate. 
See notes to sec. SSante. 

This section differs from the portion of the Act of 1869 bearing on 
the same subject, in providing for the payment into court of the 
monies levied, instead of into the hands of the assignee. 

M, under ei.Ji.fa. at his own suit, against D, which was the first in 
the sheriff's hands, purchased certain lands in September, 1867. D 
had in April previous made a voluntary assignment under the In- 
solvent Act of 1864, to an official assignee, who claimed the proceeds 
of the sale under a section of the amending Act similar to this. M 
claimed a conveyance from the sheriff, crediting the purchase money 
on his judgment. The court, under these circumstances, discharged 
with costs an application by M for a mandamus to compel the sheriff 
to convey, to which the assignee was no party. {In re Moffatt and 
ihe Sheriff of the County of York, 27 Q. B. U. C. 62). 

Unclaimed div- 98. All dividends remaining unclaimed at the time of 
?Sf witt.^ the discharge of the Assignee shall be left in the bank 
where they are deposited, for three years, and, if still un- 
claimed, shall then be paid over by such bank with 
interest accrued thereon, to the Government of Canada, 
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and if afterwards duly claimed shall be paid over to the Seg. 99. 
persons entitled thereto, with interest at the rate of four unclaimed 
per centum per annum from the time of the reception ^ ^ 
thereof by ihe Government. 

99. If any balance remains of the estate of the Insol- Balance of ea- 
vent, or of the proceeds thereof, after the payment inSfpaid2w«o 
fuU of all debts due by the Insolvent, such balance shall ^^^^^^ 

be paid over to the Insolvent upon his petition to that 
effect, duly notified to the creditors by advertisement and 
granted by the judge. 

Where the estate of the bankrupt is eufficient to pay twenty shil- 
lings in the pound, and a surplus still remains, interest should be 
^«llowed on all debts proved before the assignee, where the debt by 
^express contract, or statutory enactment bears interest, or where a 
^jontract to pay it is to be implied, before the surplus is handed over 
%o the bankrupt, (/w re Langstqffey 2 Grant, 166 ; in re Holland,! Ba. & 
. Jns. 153. As to methods of calculating, in re Higginbottom, 1 Gl. & 
J. 12a.) 

See sec. 45 of English Act of 1869 and English General Rule 137. 

PROCEDURE GENERALLY. 

100. Whenever a meeting of creditors cannot be held, Nottce pending 
or an application made, until the expiration of a delay ® *^* 
aJlowed by this Act, notice of such meeting or applica- 
tion may be given pending such delay, 

101. Notices of meetings of creditors shall be given Notices of meet- 
ly pubUcation thereof for at least two weeks in theg°fliif^*'^°^ 
official Gazette of the Province in which they are to take 

jlace, and by such other notice as the judge or Inspec- 
tiors may direct : — afld in every case of a meeting of 
-creditors the Assignee shall address notices thereof to the 
<5reditors and to all the representatives within the Dom- 
inion of foreign creditors, and shall mail the same at least 
ten days before the day on which the meeting is to take 
place, the postage being prepaid by such Assignee: in cases unpro- 
other cases not provided for the Assignee shall advertise ^**^®^ *°'' 
^8 directed by the Inspectors or the judge. 
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Sec. 102. 1(MK. All questions discussed at meetings of ereditors 
HowqgioBUMiB shall be decided by the majority, in number and in value^ 
at meetings, of the Creditors having a right to vote under section two^ 
present or represented at such meeting, and representing 
also the majority in value of such creditors, unless herein 
otherwise speciaUy provided ; but if the majority in num- 
ber do not agree with the majority in value, the views 
of each section of the creditors shall be embodied in 
resolutions, and such resolutions, with a statement of the 
vote taken thereon, shall be referred to the judge who- 
shall decide between them. 

In a case under the Act of 1864, where there was a disagreement 
between the majority in number and the majority in value, and the 
motion to adjourn was opposed by the majority in value, it was held 
that neither party could legally oppose the adjournment if insisted 
upon by the other, because by doing so either party would have the 
power to prevent an adjudication between them by the Judge, who 
in this case and in other instances (sees. 28, 77, 103, 106) is to be the* 
referee on divisions or differences arising. {Re Lamb, 17 C. P. U. C. 
173 ; and see Re Lamb, 13 Grant, 391.) 

What matters 103. If the first meeting of creditors, which takes 
^n!&c!!^ place after the expiry of the period of three weeks from 
jTrtDM^g of the first advertisement calling such meetings be called 
for the ordering of the affairs of the estate generally and 
it be so stated in the notices calling such meeting, all the 
matters and things respecting which the creditors may 
vote, resolve or order, or which they may regulate under 
this Act, (except when otherwise specially provided) 
may be voted, resolved or ordered upon and may be re- 
gulated at such meeting, without having been specially 
mentioned in the notices calhng^such meeting, — due 
regard being had, however, to the proportions of creditors 
required by this Act for any such vote, resolution, order 
or regulation. 

Very full powers are given the creditors at their first meeting, and 
rightly so ; for it is then matters require most attention, and as a 
rule it is the one when tlie largest number of creditors are present. 

The matters which usually may be decided upon, on that occasion^ 
are the following : — 

1. The appointment of the Assignee. Sec. 29« 
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I. The security to be given by the Assignee. Sees. 28 and 29. SfiO. lOS* 

3. The enactment of rules for the guidance of the Assignee. Seo. sint oiMttiiff. 
38. 

4. The appointment'of inspectors and their remuneration. Sec. 
35. 

5. The reception of the f eport of the Ofl&cial Assignee of the estate. . 

6. Upon any offer of composition which may be made by the In* 
fiolvent. Sec. 35. 

7. The continuance or cessation of the lease of premises occupied 
by the Insolvent. Sec. 71. 

8. The place where subsequent meetings are to be held. Sec. 34. 

9. The disposal of the estate of the Insolvent. Sec. 36. 

10. The examination of the Insolvent. Sec. 23, &c. 

104. The claims of creditors furnished to the Assignee Formed proof 
in the Form P, attested under oath and accompanied by**^*^ 
the vouchers on which they are based, or, when vouchers 
cannot be produced, accompanied by such affidavit or other 
evidence as in the opinion of the Assignee shall justify 
the absence of such vouchers, shall be considered as proved 
unless contested, — ^in which case the claims shall be estab- 
lished by legal evidence on the points raised. 

FORM P. 

Form of oUdiii. 

Insolvent Act of 1875. 

In the matter of 

A B., 

An Insolvent, and 
C D., 

Claimant. 
I, C. D., of , being duly sworn in 

depose and say : 

1. I am the claimant (or, the duly authorized agent 
of the claimant in this behalf, and have a personal know- 
ledge of the matter hereinafter deposed to, or a member 
of the firm of claimants in the matter, and the 
said firm is composed of myself and of E. F . ,) 

2. The Insolvent is indebted to me (or to the claim- 
ant) in the sum of dollars^ for (here state the 
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SbO» 104. nature and particulars of the claimj for which purpose refer^ 
Fomofoiaim, ence may also be made to accounts or documents annexed.) 

3. I (or the claimant) hold no security for the claim, 
(or I or the claimant hold the following, and no other, 
security for the claim, namely : state the particulars of the 
security.) 

To the best of my knowledge and belief, the security 
is of the value of dollars. 

Sworn before me at ) 

this day of ) And I have signed. 

The requirement of the production of the vouchers upon which the 
claim is based is new, and may be found inconvenient, if they are to 
be left with the assignee as the section would seem to imply. It 
would probably be found sufficient to require merely their exhibition 
deposit of copies. 

Affidavits, 105. Any affidavit required in proceedings in Insol- 

b^re whom y^jj^y ^^j ^ye made by the party interested, his agent or 
other party having a personal knowledge of the matters 
therein stated, and may be sworn in Canada before the 
Assignee or before any Official Assignee, Judge, Notary- 
Public, Commissioner for taking affidavits, or Justice of 
the Peace, and out of Canada before any Judge of a Court 
of Record, any Commissioner for taking affidavits appoint- 
ed by any Canadian Court, any Notary Public, the chief 
municipal officer for any town or city, or any British 
Consul or Vice Consul, or before any person authorized by 
any Statute of the Dominion or of any Province thereof, 
to take affidavits to be used in any court of justice in any 
part of the Dominion. 

Surrender of 106. A Creditor holding a mortgage, hypothec, lien, 
SStOT^MideSct privilege or collateral security on the estate of a debtor, 
thereot qj. q^ ^^g estate of a third party for whom such debtor is 

only secondarily liable, may release or deliver up such 
security to the Assignee, or he shall by his affidavit for 
the issue of a writ of attachment, or by an affidavit filed 
with the assignee at any time before the declaration of a 
final dividend, set a value upon such security ; and from 
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the time he shall have so released or delivered up suchSfiC. 106. 
security, or shall have furnished such affidavit, the debt secured claims, 
to which such security applied shall be considered as an 
unsecured debt of the estate or as being secured only to 
the extent of the value set upon such security ; and the 
creditor may rank as and exercise all the rights of an 
ordinary creditor, for the amount of his claim, or to the 
extent only of any balance thereof above and beyond the 
value set upon such security, as the case may be. 

This section, which is new, would more connectedly have been 
placed after section 86 ante, as bearing on the same subject. 

107. The law of set-off, as administered by the courts, Set-o^how 
whether of law or equity, shall apply to all claims in in- 
solvency and also to all suits instituted by an Assignee 
for the recovery of debts due to the Insolvent, in the same 
manner and to the same extent as if the Insolvent were 
plaintiff or defendant, as the case may be, except in so far 
as any claim for set-off shall be affected by the provisions 
of this Act respecting frauds or fraudulent preferences. 

The plaintiff purchased barley from R, telling him to consign it to 
C, and draw on for the purchase money. C was to keep the barley 
as plaintiff's agent until the plaintiff directed him to sell, the plain- 
tiff paying him such a sum as he might require by way of margin to 
protect himself against a fall in price. C, to reimburse his advance 
on R's draft, obtained a discount from the bank on his own note 
secured by the warehouse receipt for the barley, which he transferred 
to the bank. While C held the barley the plaintiff paid to him $540 
as margin to hold it. The barley was shipped by plaintiff's instruc- 
tons to Oswego, to the order of the bank, where it was sold, and the 
hank received the proceeds on the 2nd December, having previously 
had notice that the plaintiff owned the barley. About the 17th No- 
vember C left the country and an attachment in insolvency having 
issued against him, an interpleader was directed to try whether the 
balance of such proceeds above the bank's advances belonged to his* 
assignee or to the plaintiff: — Held, that the plaintiff was entitled to 
it, for the barley was his, and the money, the proceeds of its sale, 
never came into G's hands, or was mixed with his general assets. 
C had advanced by paying R's draft more than the proceeds of the 
barley, and it was contended, therefore, that there was no surplus 
available for the plaintiff, but held, that the plaintiff was entitled to 
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Sec. 107. d^^^ct from such advance the sums paid by way of margin. After 
3g^^yjf 'Q had absconded the plaintiff went to his office to ask about hie bar- 

ley, and there saw R, the manager of C's business, who went with 
him to the bank and had a conversation with the cashier : — Held, 
that their evidence of what passed was clearly admissible^ (Cotter v. 
Jfflwow, 30 Q. B. 181, 417.) 

Debt must be "^he debt due from the bankrupt to the creditor must be such as 

provable. niight be proved under the bankruptcy, otherwise it cannot be set* 

off; and the mutual credits must be given before the bankruptcy, so 

as to make the balance claimed due at the time of the bankruptcy, 

{Hewison v. Guthrie, 3 Scott, 298.) If a banker receives and pays 

money on account of a bankrupt, after notice of his bankruptcy, he 

cannot set-off the payments against the receipts, as against the 

assignee, (Vernon v. Hankey, 2 T. R. 113 ; Raphael v. Birdwood, 5 

Prince, 604). 

Must be due in Debts to be set-off, however, must both be due in the same right t 

game right ^ ^^^yt due to an executor cannot set-off against a debt due from 

him in his own right, (Bishop v. Church, 3 Atk. 691). A debt due by 

an insolvent to a firm cannot be set-off against a private debt due 

from one of the partners to the insolvent, (ex parte Soames, 3 D. & G« 

320). 

Where an assignee has reason to doubt the fairness of a creditor's 
set-off, and has the option of suing either by action ex contractu, as 
assumpsit, debt, &c., or by action ex delicto, as trover, case, Ac, he 
should adopt the latter ; for in actions ex delicto the defendant cannot 
set-off any debt due to him by the bankrupt, (Wilkina v. Carmichael, 
1 Doug. 101 ; Key v. Flint, 8 Taunt. 21). A bankrupt on the eve of 
bankruptcy sold and delivered goods to one of his creditors for the 
purpose of giving him a fraudulent preference, and the assignees 
afterwards brought an action of assumpsit against him, to recover the 
amount of the goods ; it was held that although the assignees might 
have disaflfirmed the contract of the bankrupt, and have recovered 
the value of the goods in trover, in which case there could have been 
no set-off, yet, as they had sued in assumpsit, and thereby confirmed 
the contract, the creditor was entitled to set-off his debt, (Smith v. 
^Hodson,^ T.K 211). 
Creditor may I^> by mistake, a creditor pay the assignees the whole amount of 
IS^^ta ewo?^*^^® debt, without deducting his set-off, he may afterwards recover it 
from the assignees as money had and received to his use, (Bise ¥• 
Dickson, 1 T. R. 286). 
See in reference to this section, section 136 post. 
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By that efeC» any transfbr of a debt made within thirty days of the SeC. 107. 
assignment) or writ of attachment, for the purpose of enabling the Set-ofll 
debtor to setroff against his liabilities, is null ; if at the time he knew^ Fraodnlent 
or had probable cause for believiivg, the Insolvent to be unable tg***"*^®'*"^** 
)neet his engagements. 

A debt of an Insolvent transferred to a person who is a debtor of 
such insolvent) within the 30 days preceding the assignment by the 
Insolvent under the Act> cannot be offered in compensation by such 
debtor, particularly when his own debt was not due at the time of 
such transfer, and did not become due until after the assignment by 
the Insolvent, CEiddell v. ^eay, S. C. 18 L. C. J., p. 130.) 

Compensation in Quebec takes place by the sole operation of law compensation 
between debts which are equally liquidated and demandable, and *^ Q*®**®®* 
have each for object a sum of money or a certain quantity of deter- 
minate things of the same kind and quality, Civil Code> Art. 1188. 

108. Except when otherwise provided by this Act, service of 
one clear juridical day's notice of any petition, motion, ffiE®2t?^^*' 
order on rule, shall be sufficient, if the party notified 
resides within fifteen miles of the place where the pro- 
ceeding is to be taken, and one extra day shall be suffi- 
cient allowance for each additional fifteen miles of dis- 
tance between the place of service and the place of pro- 
ceeding ; and service of such notice shall be made in 
such manner as is now prescribed for similar services in 
the Province within which the service is made. 

lOO. The judge shall have the same power ^Ddco^to^nfttf 
authority in respect of the issuing and dealing with com- v^tnesses. 
missions for the examination of witnesses, as are possessed 
by the ordinary courts of record in the Province in which 
the proceedings are being carried on. 

See arts 307 et seq. of the Code of Civil Procedure, Quebec. 

The issue of commissions for the examination of witnesses in 
Courts of Record in Ontario is principally regulated by the following 
sections of chapter 32 Con. Stats» U. C. :— 

" Sec. 19.— -In case the plaintiff or defendant in any action in either Holes for isaa* 
of the Superior Courts of Common Law, or in any County Court, is ^ *" Quebec, 
desirous of having at the trial thereof, the testimony of any aged or ^^^^ ^^ j^^^ 
infirm person resident within Upper Canada, or of any person who Ing in Ontario, 
is about to withdraw therefrom, or who is residing without the limits 
thereof, the Superior Court in which the action is pending or a judge 
of either of such Courts, or the County Court in which the action i« 
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Sec. 109. pending, or a judge thereof, may, upon the motion of such plaintiff or 
defendant, and upon hearing the parties, order the issue of one or 
more commission or commissions under the seal of the Court in 
which the action is pending to one or more Commissioner or Com- 
missioners, to take the examination of such person or persons 
respectively, (2 Q. 4. C. 1,617, 20 Vic. C. 68, S.6). 

" 20. Due notice of every such Commission shall be given to the 
adverse party, to the end that he may cause the witnesses to be cross- 
examined, (20 V. C. 68, S. 6). 

** 21. In case the examination of any witness or witnesses taken 
without the limits of Upper Canada, pursuant to any such commis- 
sion be proved by an affidavit of the due taking of such examination 
sworn before and certified by the Mayor or Chief Magistrate of the 
city or place where the same has been taken, and in case such com- 
mission with such examination and affidavit thereto annexed be 
returned to the Court fi'om which such commission issued close 
under the hand and seal of one or more of the Commissioners the 
same shall prima facie be deemed to have been duly taken, executed 
and returned and shall be received as evidence in the cause, unless 
it be made to appear to the Court in which such examination is 
returned and published, or before which the same is offered in 
evidence, that the same was not duly taken ; or that the deponent is 
of sound mind, memory, and understanding, and living within the 
jurisdiction of the Court at the time such examination is offered in 
evidence to such Court." 

V. Edgar, (126). 

110. In any proceeding or contestation in insolvency, 
the court or judge, may order a writ of subpcena ad tes^ 
tificandum or of subpcena duces tecum to issue, command- 
ing the attendance as a witness of any person within the 
limits of Canada. 

Service of pro- **** ^ rules, writs of subpoena, orders and warrants, 
cess, &C. issued by any court or judge in any matter or proceed- 
ing under this Act, may be validly served in any part 
of Canada upon the party affected or to be affected there- 
by; and the service of them,' or any of them, may be 
validly made in such manner as is now prescribed for 
similar services in the Province within which the service 
is made ; and the person charged with such service shall 
make his return thereof under oath, or, if a sheriff or 
bailiff in the Province of Quebec, may make such return 
under his oath of ofBice. 
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Sec. 1 .—A County court judge adjudicating a party insolvent isgEO. 111. 
prima facie evidence of his being a trader, {McGuirk vs. McLeod),2 
Pugs Ref. 323. 

113. In case any person so served with a writ of suh- DisobedietM oi 
posna or with an order to appear for examination, does J2m?Cw pvn^ 
not appear according to the exigency of such writ or *«*»^ie. 
process, the court or the judge on whose order or within 
the limits of whose territorial jurisdiction the same is 
issued, may, upon proof made of the service thereof, and of 
such default, if the person served therewith has his domi- 
cile within the limits of the Province within which such 
writ or process issued, constrain such person to appear 
and testify, and punish him for non-appearance or for not 
testifying in the same manner as if such person had been 
summoned as a witness before such court or judge in an 
ordinary suit ; and if the person so served and making 
default, has his domicile beyond the limits of the Province 
within which such writ or process issued, such court or 
judge may transmit a certificate of such default to any 
of Her Majesty's Superior courts of law or equity in 
that part of Canada in which the person so served 
resides, and the court to which such Certificate is sent, 
shall thereupon proceed against and punish such person 
80 having made default, in like manner as it might have 
done if such person had neglected or refused to appear 
to a writ of suhpoma or other similar process issued 
out of such last mentioned court ; and such certificate 
of default attested by the court, judge or Assignee proof of de- 
before whom default was made, and copies of such wxit^'***" 
or process and of the return of service thereof certified 
by the clerk of the court in which the order for trans- 
mission is made, shall be prima facie proof of such writ 
or process, service, return, and of such default. 

113* No such certificate of default shall be so trans- Expenses miut 
mitted, nor shall any person be punished for neglect or^rso^mmL**^ 
refusal to attend for examination in obedience to anyj^^^jjf*^** 
suhpoena or other similar process, unless it be made to 
appear to the court or judge transmitting, and also to 
thef court receiving such certificate, that a reasonable and 
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Sue. 113. sufficient sum of money, according to the rate per diem 
and per mile, allowed to witnesses by the law and prac- 
tice of the superior courts of law within the jurisdiction 
of which such person was found, to defray the expenses 
of coming and attending to give evidence, and of return- 
ing from giving evidence, had been tendered to such 
person at the time when the writ of subpoena^ or other 
similar process, was served upon him. 

114* The forms appended to this Act, or other forms 
in equivalent terms, shall be used in the proceedings for 
which such forms are provided ; and in every contesta- 
tion of a claim, coUocation or dividend, or of an applica- 
tion for a discharge, or for confirming or annulling a 
discharge, the facts upon which the contesting party 
relies shall be set forth in detail, with particulars of time, 
place and circumstance ; and no evidence shall be 
received upon any fact not so set forth ; but in every 
petition, application, motion, contestation or other plead- 
ing under this Act, the parties may state the facts upon 
which they rely, in plain and concise language, to the 
interpretation of which the rules of construction appli- 
cable to such language in the ordinary transactions of 
life shall apply. 

115. No plea or exception alleging or setting up any 
^^18*001^ discharge or certificate of discharge, granted under the 
TafactedinCap bankrupt or insolvent law of any country whatsoever 
beyond the limits of the Dominion, shall be a valid defence 
or bar to any action instituted in any court of competent 
jurisdiction in the Dominion, for the recovery of any 
debt or obligation contracted within such limits. 

An adjudication in bankruptcy followed by an order of discharge 
in England has the effect of barring in the courts there any debt 
which the bankrupt may have contracted in any part of the world, 
(^Gtll vs. Barton, L. R.Q. P.C. 176 ; Barik of Scotland vs. Stein, 1 Ro. 
462 ; Edward vs. Ronald, 1 Knapp P. G. 259 ; see Odwin vs. Forbes, 
Buck 67) for the goods of the bankrupt all the world over are vested in 
the trustee j and it would be a manifest injustice to take the pro- 
perty of a bankrupt in a foreign country and then to allow a foreign 
creditor to come to sue him here (in England), {Annan vs. Castriques 
13M.&W.447.) 
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But a foreign certificate is no answer to a demand in the English gjj/j 115. 
courts, CArmani vs. Castrique, 13 M. & W. 447.) Lee 330. 

116. The rules of procedure as to amendments of Aatoamend- 
3)leading8, which may be in force at any place where any S^dln^u^r 
7)roceedings under this Act are being carried on, shall ^*« *<^^- 
.apply to all proceedings under this Act ; and any court 

or judge, or Assignee, before whom any such proceedings 
«re being carried on, shall have full power and authority 
"to apply the appropriate rules as to amendments, to the 
^proceedings so pending before him ; and no pleading or 
proceeding shall be void by reason of any irregularity or 
default which can or may be amended under the rules 
.aind practice of the court. 

117. The death of the Insolvent, pending proceedings Provision in 
in liquidation, shall not affect such proceedings, orfwoivent?* 
:Smpede the winding-up of his estate ; and his heirs or 
^Dther legal representatives may continue the proceedings 

«n his behalf to the procuring of a discharge, or of the 
•^confirmation thereof, or of both ; and the provisions of Represenutives 
"^ihis Act shall apply to the heirs, administrators or other '^^^^ '^ ^*^^** 
iegal representatives of any deceased person who, if 
iiving, would be subject to its provisions, but only in 
"fcheir capacity as such heirs, administrators or representa- 
"fcives, without their being held to be liable for the debts 
^Df the deceased to any greater extent than they would 
laave been if this Act had not been passed. 

In case of a debtor dying leaving insufficient to pay his debts, 
^^xecution creditors whose writs are in the sheriff's hands do not lose 
"•^leir priority ; nor does a creditor who has a sequestration in the 
iiands of the sequestrators lose the advantage of it, (Meyers v. Meyers, 
X9 Chy, 185 Rob. & J. Dig., 430 v. 8, 97 ante.) 

The death of the bankrupt after the Act of Bankruptcy, and the 
^liommencement of proceedings under this Act, but before the 
Appointment of assignees, may occasion some curious results. For 
instance, if a bankrupt be seized or possessed of lands in joint 
"tenancy his moiety of course passes to the assignees by their 
Appointment, and they unquestionably hold as tenants in common 
"Vdth the person seized or possessed of the other moiety. But a 
question will arise as to whether the death of the bankrupt before 
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Sec* 117. ^^® actual execution of the appointment of the assignees would Have 
the effect of preventing survivorship. — Edgar 1869 and 134. 

Costs: on what 118. The costs of the proceedings in Insolvency up to 

w^ffoT&OT * ^ and inclusive of the notice of the appointment of the 

ohargeabia Assignee, shall be paid by privilege as a first charge upon 

the assets of the Insolvent ; the disbursements necessary 

for winding-up the estate shall be the next charge on the 

/ ''i < ^*.j/' J property chargeable with any mortgage, hypothec or 

lien, and upon the unincumbered assets of the estate 

respectively, in such proportions as may be justified by 

the nature of such disbursements, and their relation to 

the property as being incumbered or not, as the case may 

be ; and the remuneration of the Assignee an d^the costs 

of the judgment of confirmation of t he discharge of the 

Insolvent, except when such confirmation is upon a deed 

ofcoinposition, or of the discharge if obtained airect from 

the court,*^and the costs of the discharge of the Assignee 

being first taxed by the proper taxing oificer at the tarilHT 

rate, or, if there be no tariff, at the same rate as is usual 

for uncontested proceedings of a similar character, after 

notice to the Inspectors, or to at least three creditors, 

shall also i>e paid therefrom as the last privileged charg e 

As to assets Qiefeon. But no portion of the assets or^^opeffy 

SriS^mor^ages chargeable with any mortgage, hypothec or lien for any 

*°- claim not provable on the estate shall be liable for any 

other but their proportion of costs necessarily incurred in 

realizing such assets and property, except what may 

remain after payment of such mortgage or lien. 

The last sentence of this section is new and is a valuable addition 
to the rights of mortgagees and hypothecary creditors. 

Provision as to U®* The judge shall have the power, upon special 
ed^iniwiJlnt ^ausc being shewn before him under oath for so doing, to 
order any postmaster at the place of residence or at the 
place of business of the Insolvent to deliver letters 
addressed to him at such post office to the Assignee, and 
to authorize the Assignee to open such letters in the 
presence of the prothonotary or clerk of the court of 
which such judge is a member, and in the presence of 
the Insolvent or after notice given to him by letter 
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through t^e post, if he be within the Province^, anci ifSfiC. 119. 

Buch letters be upon the business of the estate the 

Assignee shall retain them, giving communication of 

them, however, to the Insolvent on request ; and if they 

be not on the business of the estate they shall be resealed^ 

"endorsed as having been opened by the Assignee, and 

^ven to the Insolvent twr returned to the post office ; and 

^ memorandum in writing of the doings of the Assignee 

in respect of such lett^Ts, shall be made and «igned by 

him and by the prothonotary or clerk, and deposited in 

the court. 

See see. 85 of the Snglisk Act of 1869, Wkich goes further, and 
authorizes an order to the postmaster to redirect to the trustee all 
letters addressed to the banki^pU 

130^ All causes of disqualification applying to a judge Disquautfefc- 
in civil matters in the several Provinces to which this***^^^"^^ 
Act ^plies, shall be causes of disqualification and recu- 
sation under this Act, as regards the final hearing and 
determination of any matter subject to appeal or revision 
under this Act: but such grounds of disqualification 
shall not apply to mere ministerial acts or incidental 
proceedings ; and such causes of disqualification shall be 
tried as provided for by the laws in force in the several 
Provinces where the proceedings are pending. If a 
Judge be disqu^ified or incompetent to act in any matter ^h^t j^^ ^ 
in insolvency under this section, the judge competent to*®***^**^®*^* 
act in matters of insolvency in a county or district 
adjoining that in which the proceedings are pending (or 
in the case of a Judge of the Court of Probate in Nova 
tScotia, the judge of the said court in an adjoining 
t^oimty) and who is not disqualified under this section, 
fihall be the judge who shall have jurisdiction in such 
matter, in the place of the judge so qualified. 

For grounds of recusatioa in Quebec v. arts 176 tt seq, C. C. P. of 
that Province and 34 Vic. e. 25, 89. 

131. In the absence of the judge from the chief place ^v^tiionotery 
of any district in the Province of Quebec, the prothono- q^pJ^J^^J^i^ 
tary of the court shall preside at the meetings of creditors ^^^ o^ i«*«6. 
called to take place before the judge, and shall take 
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SJETC. 121. minutes of the proceedings at the same, and shall in such 
cases as well as in all others, make any order which the 
judge is empowered to make; but the same shall not be 
delivered nor put into execution if any objection to it is 
fyled with the prothonotary, the same day or the next 
after, and then the whole matter and all the papers and 
proceedings, produced and had at such meeting shall be 
referred to the judge, who shall adjudicate upon the 
samcy confirming the order made by the prothonotary^ 
or making such other as he may think best in the case. 
This section is new and will no doubt be found of much use in 
facilitating proceedings and preventing unnecessary delays. 

Eoiwofprae- 139. In the Province of Quebec, rules of practice for 
ftSS^hJ^^ regulating the due conduct of proceedings under this 
beiTtSfw tob« Act, before the court or judge, and tariffs of fees for the 
■■<»*«- officers of the court and for the advocates and attorneys 

practising in relation to such proceedings, or for any 
service performed or work done for which costs are 
allowed by thiy Act, (but the amount whereof is not 
hereby fixed,) shaU be made forthwith after the passing 
of this Act, and when necessary repealed or amended^ 
and shall be promulgated under or by the same autho- 
rity and in the same manner as the rules of practice and 
tariff of fees of the Superior Court, and shall apply in the 
same manner, and have the same effect in respect of 
proceedings under this Act as the rules of practice and 
tariff of fees of Superior Court apply to and affect 
proceedings before that Court ; and bills of costs upon 
proceedings under this Act may be taxed and proceeded 
upon in like manner as bills of costs may now be taxed 
and proceeded upon in the said Superior Court. 

jLoAMthe 133. In the Province of Ontario the judges of the 

other pwwittcft Superior Courts of common law, and of the Court of 
Chancery, or any five of them, of whom the Chief 
Justice of the Province of Ontario, or the Chancellor, or 
the Chief Justice of the Common Pleas, shall be one, — 
in the Province of New Brunswick, the Judges of the 
Supreme Court of New Brunswickj or majority of them, 
— ^in the Province of Nova Scotia, the Judges of the Su- 
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preme Court of Nova Scotia, or the majority of them, — in SeO. 123. 
the Province of British Columbia the Judges of the Su- 
preme Court, orthe majority of them, — in the Province of 
Prince Edward Island, the Judges of the Supreme Court, 
or the majority of them, — and in the Province of Manitoba, 
•the Judges of the Court of <^ueen's Bench, or a majority 
of them, — shall forthwith make and frame and settle the 
forms, rules and regulations, to be followed and observed 
in the said Provinces respectively, in proceedings in 
insolvency under this Act, and shall fix and settle the 
<;osts, fees and charges whioh shall or may be had, taken 
or paid in all sujch cases by or to attorneys, solicitors, 
-counsel, and officers of courts, whether for the officer 
or for the Crown as a fee for the fee fund or otherwise, 
-and by or to sheriflfe, Assignees or other f>ersons whom it 
may be necessary to provide for, or for any service per- 
formed or work done for which costs are allowed by this 
Act, but the amount whereof is not hereby fixed. 
See the remarks of Mr- Edgar, on section 139 of the Act of 186^9. 
194. Until such rules of practice and tarifi* of fees present mieB, 
bave been made, as required by the two preceding sec-untii^SSdf* 
tions, the rules of practice and tariffof fees of insolvency, 
now in force in the said Provinces respectively, shall 
continue and remain in full force and effect. 

IStS. Every Assignee shall be subject to the summary Assignee to be 
jurisdiction of the court or Judge in the same manner L^S^p^dT 
and to the ^ame exll8flf'''a«'' thebrdinary officers of the^®^*^^^®"'^ 
court are subject to its jurisdiction; and the perform- 
ance of his duties may be compelled, and all remedies 
sought or demanded for enforcing any claim for a debt 
privilege, mortage, hypothec, lien or right of property 
upon, in or to any effects or property in the hands, poss- 
ession or custody of an Assignee, may be obtained by an 
order of the judge on summary petition in vacation, or 
of the court on a rule in term, and not by any suit, 
attachmeni;, opposition, seizure or other proceeding of 
any kind whatever ; and obedience by the Assignee to 
«uch order may be enforced by such court or judge under obedience, bow 
the penalty of imprisonment, as for ccStempt of court ox^^^^^^*^- 



Sec. 125. disobedience thereto, or he may, if not an Official Assign 
nee, be removed in the discretion of the court or judge. 

See notes to 8.8. 28 and 29 ante. 

A demand for wages was made as a preferred claim to an assignee.. 
The creditors at a meeting passed a resolution authorizing the as- 
signee to pay all claims for wages, but the Assignee refused payment 
of this claim as made. At this time no diyidcnd sheet had been pre- 
Powtr of Judge pared. A summons was subsequently issued by the County judge,. 
oyer asrtgnee. calling on the Assignee to shew cause why he should not pay the- 
claim, and the Assignee not appearing, evidence was taken before^ 
the judge, and an order made fbr the payment forthwith, with costs, of 
a sum less than the original demand. The Assignee afterwards paid 
the claim as reduced, but refused to pay any costs ? upon which the* 
judge's order was made a rirle of court, and execution issued there- 
upon against the goods of the Assignee. Upon his application for a 
writ of prohibition to prohibit ftirther proceedings on the writs or 
orders &c.: — Heidi. That the Assignee should not have beea 
ordered, so far as appeared, to pay costs : 2. That the power given ta 
the judge by S. 4 sub. S, 16 of the Act of 1864 to control the Assignee, 
is in the nature of giving him personal directions as to his duties^ 
enforceable by imprisonment on default, but that the judge has no 
power to enforce his orders by judgment and execution, though he 
might possibly compel an Assignee to pay costs incurred by his dis- 
obedience> by making it a condition that he should pay them before- 
he could be considered purged of his contempt, and that the only 
remedy of the Assignee was to apply for a prohibition, (In re Cleg^ 
horn, and the Judge of^the Cotmti^ of Elgin and Mimn. 2 L. J. (N. S.> 
133. C. L. Chamb Richards, Rob i J. p. 419. 

An action en Eevendication claiming property fh)m an Assignee 
under the Act will be dismissed on demurrer, (Laro9que v. Lajoie^ 
17L. C. Jurist,p.41.) 

See Moritz & Whyte, G. B. Montreal, 18T0 

An action in ejectment may be sifted out in ordinary fbrm against 
an assignee. The Fraser Institute v. Moore, S. O. Montreal 1875, Id 
L. C. Jurist, p. 133. 

The Act of 1864, sec. 4, sub-sec. 16, defined the duties, the perform- 
ance of which may be thus enforced, to be— *^ Whether imposed hy 
the deed of assignment, by instructions from the creditors validly 
passed by them under this Act and communicated to him, or by the 
terms of this Act.'* 

If a demand to assign has been made by a creditor but upon his 
claim being satisfied he dropped flirther proceedings, nevertheless the 
estate becomes subject to compulsory liquidation as the demand made 
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oy him accrues to the benefit of the other creditors although his Sec 125. 
own claim{has been satisfied, (Dever v. Morris, Hil. T. 1872.) 

A creditor whose claim has not matured may make the affidavits 
and take the other steps necessary to make the estate subject to 
compulsory liquidation, (In re Park, 2 Hannay'sRep. 121.) 

126. In the province of Quebec every trader having Registration of 
a marriage contract with his wife, by which he gives or tJSJtsoftntdirs 
promises to give or pay or cause to be paid, any right, ^ Q'*®^***- 
thing, or sum of money, shall enregister the same, if it 
be not already enregistered, \Qthin three months from 
the execution thereof; and every person not a trader, 
but hereafter becoming a trader, and having such a con- 
tract of marriage with his wife, shall cause such contract 
to be enregistered as aforesaid (if it be not previously 
thereto enregistered,) within thirty days from becoming 
such trader ; and in default of such registration the wife 
shall not be permitted to avail herself of its provisions in 
any claim upon the estate of such Insolvent for any ad- 
vantage conferred upon or promised to her by its terms ; 
nor shall she be deprived by reason of its provisions of 
any advantage or right upon the estate of her husband, 
to which, in the absence of any such contract, she would 
have been entitled by law ; but this section shall be held 
to be only a continuance of the second sub-section of 
section twelve of the " Insolvent Act of 1864," and of 
section one hundred and forty of the " Insolvent Act of 
1869," and shall not relieve any person from the conse- 
quence of any negligence in the observance of the pro- 
visions of the said sub-section or section. 

This j)rohibits the wife from claiming on the estate of the husband, 
under a marriage contract which has not been enregistered within 
the prescribed delay, but does not prevent her from holding pro- 
perty, when she is separated as to property (s&parie de Mens) from 
her husband, by such contract, or by a judgment of the Court. 

On the other hand she is not to be deprived of any right upon the 
estate of her husband. For instance, if she would otherwise have 
accepted by the contract the promise of a sum of money from her 
husband, in lieu of dower, she would be unable to claim it in the 
event of his insolvency, but might insist upon her dower under the 
common law. Pop, 164. 
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Sec. 127. imprisonment for debt. 

Insolvent in 127. Any debtor confined in gaol or on the limits in 
ffaoi op|in the anv civil suit, who may have made the assignment pro 

limita may ap- - i n o - jV- a j. "^ • x i_ ^ r ^• - 

piytojudgefor vided lor in this Act, or against whom process lor hqui 
** ^^^ dation under this Act may have been issued, may, at any 
time after the meeting of creditors provided for in this 
Act, make application to the judge of the county or dis- 
trict in which his domicile may be or in which the gaol 
may be in which he is confined, for his discharge from 
imprisonment or confinement in such suit ; and thereupon 
Proceedings such judgc may grant an order in writing, directing the 
hereon. sheriff or gaolcr to bring the debtor before him for ex- 

amination at such time and place in su^h county or dis- 
trict as may be thought fit ; and the said sheriff or gaoler 
shall duly obey such order, and shall not be liable to any 
action for escape in consequence thereof, or to any action 
for escape of the said debtor from his custody, unless the 
same shall have happened through his default or neglig- 
ence ; or if the debtor is confined in the county or dis- 
trict in which the judge does not reside, the judge instead 
of ordering the debtor to be brought before him for 
examination may, if he sees fit, make an order authorizing 
and directing the Official Assignee for the county or dis- 
trict in which the debtor is confined, to take such exam- 
ination, and it shall be the duty of the Official Assignee 
to take down or cause to be taken down such examina- 
tion fully in writing and transmit the same under his hand 
forthwith to the judge ; and the Official Assignee shall be 
entitled to ten cents for each folio of one hundred words 
of such examination. 

Examination of (^'^ ^^ pursuancc of such Order the said confined 

tosoiventand debtor and any witnesses subpoenaed to attend and give 

evidence at such examination may be examined on oath 

at the time and place specified in such order before such 

' jndge may dia- judge or Assignee ; and if on such examination it appears 

charge him if ^q ^[^^ satisfaction of the iudge that the said debtor has 

the examin- ^ j n •ti.i-a 

ation be satis- bona fide made an assignment as required by this Act, 
^' and has not been guilty of any fraudulent disposal, con- 

cealment or retention of his estate or any part thereof, 
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or of his books and accounts or any material portion Sec. 127. 
thereof, or otherwise in any way contravened the provi- 
sions of this Act, such judge shall, by his order in writing, 
discharge the debtor from confinement or imprisonment jBeieaw of in- 
and on production of the order to the sheriff or gaoler, ^^o\^^ ^^™ 
the debtor shall be forthwith discharged without pay- 
ment of any gaol fees : Provided always, that no such 
order shall be made in any case unless it be made to proviso, 
appear to the satisfaction of such judge that at least seven 
days' notice of the time and place of the said examination 
had been previously given to the plaintiff in the suit in 
which the debtor was imprisoned, or to his attorney and 
to the Assignee for the time being. 

(2.) The minutes of the examination herein mentioned Minutes of ex- 
shall be filed in the office of the clerk of the court out ofk°pt!***°'**°**® 
which the process issues, and a copy thereof shall be 
delivered to the Assignee ; and if, during the examina- 
tion or before any order be made, the Official Assignee 
or the appointed Assignee, or the creditor, or any one of Postponement 
the creditors, at whose suit or suits the debtor is in cug.^®®'**^®*"®*- 
tody makes affidavit that he has reason to believe that 
the debtor has not made a full disclosure in the matters 
under examination, the judge may grant a postponement 
of such examination for a period of not less than seven 
days nor more than fourteen days, unless the parties con- 
sent to an earlier day. 

3.) After such examination, in case of any subsequent as to any sub- 
arrest in any civil suit, as aforesaid, for causes of action *^"®'** "^** 
arising previous to the assignment or process for liquida- 
tion, the said debtor may, pending further proceedings 
against him under this Act, be forthwith discharged from 
confinement or imprisonment in such suit, on application 
to any judge, and on producing such previous discharge : 
Provided that nothing in this section contained shall Proviso, 
interfere with the imprisonment of the said debtor, in 
pursuance of any of the provisions of this Act. 

The following remarks of Mr. Edgar on the similar section (146) 
of the Act of 1869 apply with equal force to this section, and it is to 
be regretted that attention has not been paid to his suggestion. 
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solvent from 
gaol. 



Sec. 127. The English Act of 1849, see. 112 (not repealed by Act of 1861), 
Keleaseofin- provided for the bankrupt's protection and discharge from custody, 
except in cases of imprisonment for any debt contracted by fraud or 
breach of trust, or for breach of the revenue laws, or in any action 
for breach of promise of marriage, seduction, and several other 
descriptions of action. These clauses go much further than the 
English, and provide that a debtor confined in gaol, or on the limits, 
in any civil suit, may be brought before the court, and if he has made 
an assignment and does not appear to have been guilty of having 
contravened the provisions of this Act, the Judge shall discharge 
him. No objection can be taken to the application for discharge 
according to the terms of the clause, even on the ground that the 
imprisonment is in an action for a debt contracted by fraud or 
breach of trust. It certainly seems unreasonable, if such be the 
true construction of the Act, that a defendant held, for example, 
under a writ of capias on a claim for damages in an action for seduc- 
tion, should be enabled to obtain his discharge from custody by 
simply making an assigment under this Act. By reference to sec- 
tion 100, ante, it will be seen that a discharge in insolvency does not 
release the insolvent from a debt due as damages in an action for 
seduction. Why, then, should he be enabled to abscond, and defeat 
the plaintiflf, by simply making a voluntary assignment when he is 
put into gaol ? If it is impossible to construe these clauses in such 
a way as to prevent the release from custody, where the debt for 
which the insolvent is imprisoned falls under the class of debts from 
which he is not relieved by a discharge in insolvency, the prompt 
interference of the legislature is necessary. 

The evil pointed out by Mr. Edgar was actually experienced in the 
case of ex parte McMinn, Montreal, 1874, where the insolvent was 
ordered to be discharged from custody though under arrest on 
charges of fraud and breach of trust. 



Appeal from 
any order of 
Judge in pro- 
vince of Que- 
bec. 



APPEAL. 

128. In the Province of Quebec all decisions by a 
Judge ^in^ f;]ipTnKprs| \x\ matters of jnsolvency. shall be 
[ed as judgments of the Su perior Co urt, and any 
final order of ju3^nenfc feridereiTISy such j udge or court 
may be inscribed for revision or may^¥ appealed from 
by the parties aggrieved in the same manner as they 
might inscribe for revision or appeal from a final judg- 
ment of the Superior Court in ordinary cases, under the 
laws in force when such decision shall be rendered. If 
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any of the parties to any contestation, matter or thing, Seo. 128. 
upon which a judge has made any. final order or judg- Appeal in pro- 
ment, are dissatisfied with such order or judgment, they thSS^Sebeo. 
may, in the Province of Ontario, appeal therefrom to 
either of the superior courts of common law or to the 
Court of Chancery, or to any one of the judges of the 
said courts; in the Province of New Brunswick to 
the Supreme Court of New Brunswick, or to any one 
of the judges of the said court; in the Province 
of Nova Scotia to the Supreme Court of Nova Scotia or 
to any one of the judges of the said court; in the 
Province of British Columbia to the Supreme Court of 
that Province, or to any judge of the saia court ; in the 
Province of Prince Edward Island to the Supreme Court 
of Judicature, or to any judge of the said court ; in the 
Province of Manitoba, to the Court of Queen's Bench or 
to any judge of the said court; but any appeal to a single 
judge in the Provinces of Ontario, New Brunswick, 
Nova Scotia, British Columbia, Prince Edward Island, or 
Manitoba, may, in his discretion, be referred, on a 
special case to be settled, to the full Court, and on such 
terms in the meantime as he may think necessary 
and just. No such appeal or proceeding in revision Appeal to be 
shall be entertained unless the appellant or party ^Ji^d^ht 
inscribing for revision shall have, within eight daye^^y- 
from the rendering of such final order or judgment, 
adopted proceedings on the said appeal or revision or 
unless he shall within the said delay have made a deposit 
or given suflBcient sureties before a Judge that he will 
duly prosecute the said appeal or proceedings in revi- 
sion, and pay such damages and costs as may be awarded 
to the respondent. If the party appellant does not pro- 
ceed with his appeal, or in review, as the case may be, if sppeusnt 
according to the law or the rules of practice, the court, J^.^®*^'®* 
on application of the respondent, may order the record 
to be returned to the officer entitled to the custody 
thereof and condemn the appellant to pay the respondent 
the costs by him incurred. 

Notice of application for allowance of an appeal must be served 
within eight days from the day on which the judgment appealed 
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SBQ* 128. ^^^'^ ^® pronounced, but the application itself may be after tli« eight 
* days. ( Re Ownes, 12 Chy. 446. Eob. & J. Dig. 449). 

Appeal. Where the notice was served in time, but named a day for the 

application which did not give the time the insolvent was entitled 
to, and was irregular in some other respects, the notice was held 
amenable. lb. 

The sureties under this clause cannot be the solicitors for the 
appellants ; the rule in the other courts is to be followed, CRe Owens, 
12 Grant, 564 ; and see Panton v. Labertouche, 1 Ph. 285 ; Meyers v. 
Hutchinson^ 2 U. C. Prac. H80.) The proper time to take objection to 
the sufficiency of the sureties is before the judge of the Insolvent 
Court, by analogy to proceedings in appeals from the county to the 
superior courts, (Con. Stats. U. C, ch. 15, sec. 67, and in re Owens y 
ubi supra). 

BeeeiTstion of 1S9. Pending the contestation of any claim or of a 
Swufoonte^' dividend sheet and of any appeal or proceeding in revi- 
sion, the Assignee shall reserve a dividend equal to the 
amount of the dividends claimed or contested. 

FRAUDS AND FRAUDULENT PREFERENCES.' 

Grstuitous con- 130* All gratuitous contracts or conveyances, or con- 
S?«inonth8 of tracts without consideration, or with a merely nominal 
ffomed ^uju^ Consideration, respecting either real or personal estate, 
tent. made by a debtor aftervs^ards becoming an Insolvent, with 

or to any person whomsoever, whether such person be 
his creditor or not, within three months next preceding 
the date of a demand of an assignment or for the issue of 
a writ of aitachment under this Act whenever such 
demand shall have been followed by an assignment or by 
the issue of such writ of attachment, or at any time 
afterwards, and all contracts by which creditors are 
injured, obstructed or delayed, made by a debtor unable 
to meet his engagements, and afterwards becoming an 
Insolvent, with a person knowing such inability or hav- 
ing probable cause for believing such inability to exist, 
or after such inability is public and notorious, whether 
such person be his creditor or not, are presumed to be 
made with intent to defraud his creditors. 

In all civilized countries a creditor has a right to annul gratuitous 
and fraudulent contracts, afiecting his interests. 
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Under the Civil law, in Rome, this action existed, by the nameofgjjrj 1 30 
act. pauliane. " Ait ergoprcetor, guce fraudationis causdgesta erunt, q ^ !. I 

" ffcec verba sunt generalia et continent in se omnem omnino infraudem fraudulent 
**f(ictam vel alienationem, vel quern cumque contractum." LI § 2 jjf. que^^^ '"^ 
in fraud, credi. The code and digest have each a title upon the 
development of this action. 

In France, anterior to the Code Napoleon (Ord. 1673, tit. 11, art. j^^ ^f Franee 
4) all donations, transfers, and sales, of real or personal property, ^^ subject, 
made in fraud of creditors, were null, without reference as to the 
time when such transactions may have taken place. In 1702, a 
declaration was made, to the effect that, if the transaction was made 
within ten days of the failure,, no proof of fraud was necessary to 
annul it ; beyond that period, it might be annulled on proof of 
fraudulent intent. ' 

By the Code de Commerce all donations, transfers, and payments 
of immature debts, ten days anterior to the insolvency, were 
absolutely null ; and by the new code of May, 1838, all these trans- 
actions were declared absolutely null if made within ten days next 
before the time established by the Court as that of the stoppage of 
payment. Namur Droit Comm. § 149, p. 446. And all other trans- 
actions made after such stoppage, were annullable if the party con- 
tracting with the debtor knew of such stoppage. 

In Holland we think*, wiser discrimination . is exercised in such of Holland, 
cases. There, all donations are void, when made within six days of 
declaration of insolvency by the debtor, or, of the Tyling of the petition 
by the creditors for compulsory liquidation ; or within one hundred 
and twenty days, if made with a relative within the fourth degree ; 
and all payments of immature debts, and all hypothecs, and security 
given for debts, are void, if made within forty days of any of the 
above acts of insolvency. Levesque, Faillites et Banqueroutes, No. 
512. 

In Scotland the rule is similar to that prevailing in the Civil law^fgcotland. 
and in France. Kinnear, Bank, 133 et seq. 

In England, all such acts of the debtor are declared null, when ^f EnglatkO. 
made " in contemplation of bankruptcy," (JDoria <h Macrae, Bank. 
138, see also Lee 392 on.sec. 92 of Act of 1869.) This expression is not 
limited to mean contemplation of a commission of bankruptcy ; it is 
enough, if we knew, or should be supposed to anticipate that bank- 
ruptcy would, in all human probability, follow, though not 
immediately, {Gibbons vs. Phillips, 7 B. & C. 629.) The principle of 
the bankrupt law there is identical with that of our own, namely, 
the equal distribution of the property and effects of the debtor. All 



174 

Sec. 130» ^^^ ^^^® ^^^^ *^^ object of preventing that distribution are tkerfefbfC 
j^puted fraudulent. Kerrj Fraud> 219. 

The decisions of English courts upon frauds and fraudulent con* 
veyancesj and which are applicable^ or nearly so, to the provisions 
of this Act> will be found collated in Doria& Macrae^ Bank. 136 ei 
tfeg'i/Arch. Bank. 54 e< stq. ; James, Bank. Law, U. S. 1867, 236. 
Among the French authorities bearing on this question, are i Char* 
don, dii Dol. chapv 2, No. 193 et stq. ; Bedarride, Faillites et Banq. ; 2 
Namurj Droit Comml. Liv. 3, tit. 1, J 149 et seq. ; 3 Nouv Denisart^ 
vo. Fraude aux Creanciers $ 1, No. 10; Pothier, Ob. Part 1, chap» 
2, art. 2, No. 163 ; 6 Toullier, Nos. 363 et seq. 
Contracts, &Ck, The question as to what constitutes a " nominal consideration'* 
homin^^oox^ °i^8t be decided by the circumstances of each case. There are 
■ideration. occasions when merchants may sell a certain class of articles at 
a nominal price) for the purpose of promoting the sale of other 
goods in their possession, or to procure money for the purchase 
of other goods, and realizing by the profit or the sale of the latter 
more than the loss on the former. It is not to be presumed that 
if a debtor should fail to realize this expectation) a purchaser, in 
good faith, should be compelled to restore what he may have pur- 
chased under such circumstances. In England it is held, that ** if 
** a trader sells goods at less price than they are worth, and make a 
" practice of itj though it is obvious that such practice must ulti* 
" mately end in bankruptcy, no such sale, qu4 sale, will constitute an 
** act of bankruptcy ; and even where the trader intended in a par* 
** ticular sale to run away with the fruits and cheat his creditors^ 
" such sale is not an act of bankruptcy. But if the purchaser be 
" privy to that intention, it would be a fraudulent transfer, within 
** the statute.'' {DonaSs Macrae, 163 Kerr, Fraud, 222). A sale of 
goods, " considerably less than their market value," is not per se a 
fraudulent transfer, unless it be shewn to be with intent to delay or 
defeat creditors, iLee vs. Hart, 10 Exch. Rep. 566). 

In France, and in Quebec, the right has existed — taken from the 
civil law — to annul a sale of real estate, if the price given was less 
than half its value. The inequality was deemed lossio, and relief was 
afforded. But in the former country this privilege has been 
restricted (Code Nap. 1313) ; and in the latter it has been recently 
limited to minors, and majors can no longer annul a contract for 
cause of lesion only. Civ. Code L. C. art. 1012. It may be thus 
argued, that courts will interpret the words " merely nominal con* 
sideration," to mean a price so far below the actual value of the 
goods sold^ as to appear a oloak to hide a gift, or fraud. If the pur« 
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chaser be a creditor or a relative, there would be tben an appearance g^n 230 
of fraud, which would warrant a stricter application of the statute, p^^^^^j^^ 
Popham, p. 111. contracts. 

A gratuitous transfer of a debt within thirty days cannot be used 
in 8et*off. See notes to section 107 ante. 

131. A contract or conveyance for consideration, certain other 
respecting either real or personal estate, by which cre-Jbie^°*^^°**' 
ditors are injured or obstructed, made by a debtor unable 
to meet his engagements with a person ignorant of such 
inability, whether such person be his creditor or not, and 
before such inability has become public and notorious, 
but within thirty days next before a demand of an 
assignment or the issue of a writ of attachment under 
this Act, or at any time afterwards, whenever such 
demand shall have been followed by an assignment or by 
the issue of such writ of attachment, is violable, and may 
be set aside by any court of competent jurisdiction, upon 
such terms as to the protection of such person from 
actual loss or liability by reason of such contract, as the 
court may order. 

Mere insolvency is not of itself a sufficient cause for setting aside Mere insol- 
a mortgage granted whilst the debtor was in that state, ^thout ^®^Yto^et "** 
proof either that such insolvency was notorious, or that there was aside de»I. 
really fraudulent collusion between the debtor and creditor, ( Wdrrtn 
e< Shaw, C. R. 12 L. C. J. P. 309. 1866.) 

Payment made by a debtor to obtain his liberation from arrest under payment to ob* 
a capias is not void though made within thirty days of his assignment J**»* release 
Unless the creditor knew or had reasonable cause to believe that his 
debtor was insolvent, CSauvageau vs. Larivitre, 14 L. C. J. P. 139; 2 
B. L. P. 186. 1870). 

On the 21st. Sept., 1866, S transferred a lot of goods to K, by Mortgage of 
delivery of the warehouse receipts therefor. S became insolvent on K**^®i3*®'' m 
the 19th Oct. following, and on the following day K became aware of insolvenoj* 
it. On the 22nd Oct. K executed a mortgage on the goods to a 
Bank : — Held, that K. had a right to so dispose of the property, 
T'here being no evidence of obstructing or injuring creditors, and the 
property having been disposed of for value, the case was held not to 
fall within this section, but even if it had, the original contract was 
not void, but voidable only, and would only be cancelled upon afford* 
ing protection from actual loss, {The Bank c(f Montreal vs. Mc WhirUrf 
17 C. P. U. C. 606). 
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Sec. 131. -^^ consideration of the apparent good faith of the purchaser, 
Contracts void- through the payment of consideration and ignorance of the debtor's 
sble not void, condition, the contracts specified in this section are not absolutely 

void, but voidable only, and may be rescinded only upon such terms 

as will protect him from loss. 

Morteage In In Ontario it has been held, under the Act of 1864, which contained 

JJJ^^g®^°°°^ pro visions identical to those in the present Act, respecting fraudulent 
vsnces. preferences, that though a person who transacts with the debtor may 

have apprehended the early insolvency of the latter, a mortgage 
given under such circumstance, for money lent, to enable the debtor 
to carry on his business, and to pay his liabilities in full, should be 
held valid as against the official assignee, (Newton vs. Ontario Bank, 
16 Chy. Rep. 283). 

Contracts made 132. All Contracts, or conveyances made and acts 
difraud^redit^ done by a debtor, respecting either real or personal 
0T9 to be void, estate, with ii;itent fraudulently to impede, obstruct or 
delay his creditors in their remedies against him, or with 
intent to defraud his creditors, or any of them, and so 
made, done and intended with the knowledge of the per- 
son contracting or acting with the debtor, whether such 
person be his creditor or not, and which have the effect 
of impeding, obstructing, or delaying the creditors oftheir 
remedies, or of injuring them or any of them, are pro- 
hibited and are null and void, notwithstanding that such 
contracts, conveyances, or acts be in consideration, or in 
contemplation of marriage. 

See notes to previous and succeeding sections. 
Assignment as An assignment by a trader of all his property, as security for an 
monev^to'Day *^vance of money which he afterwards applies in payment of exist- 
debts. ing debts, is not necessarily fraudulent within the meaning of the 

Bankruptcy Acts. In order to make such an assignment fraudulent, 
the lender must be aware that the borrower's object was to defeat or 
delay his creditors. Such an assignment cannot be an act of bank- 
ruptcy unless it is also void as being fraudulent, (in re Colewere, 1 
L. R. Chy. 128 ; and see Mercer vs. Peterson, 2 L. R. Ex. 304 aflarmed, 
3L.R. Ex., ch. 105). 
On a bill by a bankrupt, who had compounded with his creditors 
to pay m ftill. for eight shillings in the pound, and where bankruptcy had been 
annulled, the court set aside with costs, a secret bargain whereby 
the bankrupt agreed to pay one creditor in full, in consideration of 
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kis bifecoiiiing stitely for J)ftymeiit of the compoeiliotii ( Wcfod tflr. Bar- SBC. 182. 

ker, 1 L. R. Eq. 139 ; foUowittg Jalbknum re. Mitehdly 13 Ves. 681). Praaduj^t 

contriKJtt. 
A mortgagor in embarrassed circum6tanc6s> in May 1864, Con- conyejaa^ of 
veyed his equity of redemption in the mortgaged property, under Semp^nf** 
^re88ure> to the mortgagee for a sum considerably less than its value> 
and in June following he was on his own petition adjudicated a 
bankrupt On a bill filed by the assignee the deed was set aside^ 
(F&rd vs. Oldeny 3 L. R. Bq. 461.) 

Questions will be likely to arise as to property given to a man, property deter- 
determinable in the event of his bankruptcy. A settlement of pro-P^°^®^y 
perty to a man until he becomes bankrupt, and then over to his wife 
and children, has been held to be void so far only as it related to the 
property of the husband, it being considered as a fraud upon the 
bankrupt laws ; but it would be valid as far as it related to the pro*- 
perty of the wife, (Lester vs. Garland^ 5 Sim. 265 j Mon. 471). The 
construction of such provisions in wills or settlements depends 
entirely upon the exact nature and form of the trust or condition 
annexed to the bequest The intention to prevent the property pass" 
ing to the donee's assignees has frequently been frustrated by the 
erroneous way in which the instrument attempting to carry out such 
intention has been drawn. There seems to be nothing to prevent the 
creation of such a limitation or condition to an estate, as that it shall 
cease and be forfeited, and the interest pass to the bankrupt's wife 
and children^ in the event of bankruptcy; but the object may be 
endangered by any attempt to combine with such limitation or con* 
dition a stipulation for maintenance, or any direct personal benefit 
continuing for the bankrupt, (see Tyrell vs. -Hope, 2 Atk. 658 ; and 
Lester v. Garland, vM supra). 

In Quebec bequests and legacies may^ be made unattachable, and 
as ft consequence it Would seem may be secured from passing to the 
insolvent's creditors. 

li^'hatever interest the husband has by law in his wife's property, 
and has the power to dispose of, will pass to his assign^es^ (see Com, 
iJig. Bankrupt, D. 12 ; ]ia6e vs. Cddell^ CoWp. 232). The assignees of 
a husband in England are not allowed to reduce any of his wif^s 
Estate mto possession in equity, without making a reasonable settle^ 
tnent upon the wife, (see MaftMfi vd. Barnard, 5 Mad. 32 ; and Story's 
Bq*. Juris. § 1412) ? bu^ as by our Married Women's Act, the hus- 
band is deprived of all right to reduce his wife's estate into possession, 
^is assignees can claim no such poWer, even upon terms of making a 
«ettl6meat upon her. 

M 
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SfiC. 132. A person in insolvent circumstances conveyed by way of settle- 
ment to his intended wife a lot of land, on which the settler had com- 
menced to put up a house, but which was not completed till after 
marriage. On a bill filed by the assignees in insolvency, the court 
declared that for so much of the building as was completed after 
marriage, the creditors had a claim on the property ; but gave the 
wife the right to eJect whether she would be paid the value of her 
interest without the expenditure after marriage or pay to the as- 
signees the amount of such expenditure ; and it subsequently apf>ear- 
ing that her husband had created a mortgage prior to the settlement 
the wife was declared entitled to have the value of the improvements 
made after marriage applied in discharge of the HK)rtgage in priority 
to the claims of the creditors, (Jackson vs. Bowman, 14 Grant, 166 j 
1 Edgar 102). 

The interpretation given to these words and their equivalents, 
in the English courts, may be gathered from the following illustra- 
tions : — Any conveyance which has the efiect of defeating or delay- 
ing creditors, no matter what the motive may be, for such convey- 
ance must be taken to have been made with such intent, is therefore 
fraudulent. (Stewart v. Moody, 1 C. M. & R. 777; Graham v. 
Chapman, 12 C. B. Rep. 86,) as for instance a conveyance of a 
debtor's stock to secure an antecedent debt, or previous advances, 
even though the expectation of a further advance may have been 
the cause of the transfer. Ibid, The reason is, that the debtor gets 
no equivalent for the stock, (Linden v. Sharp, 7 Scott N. R. 746 ; 
Oriental Bank v. Coleman, 4 L. T. Rep. N. S. 9.) The creditors are 
fraudulently delayed and impeded when the contract or convey- 
ance prevents the continuance of trade by the debtor, ex 
parte Bailey, Doria & Macrae, 139. What grant or conveyance 
by a debtor, as will iwt disable him from trading, but may still be 
regarded as an act of bankruptcy, must be determined by the par- 
ticular circumstances of each case, (Young v. Wand, 8 Exch. Rep. 
221). On the other hand, many grants and conveyances, made by a 
trader for the satisfaction of part of his debts, are valid, even though 
a preference be consequently obtained, provided they are made to 
preserve his credit, and not with a view to give a preference where 
credit can be no longer preserved, (Harmaai v. Fletcher, Cowp. 117 5 
Cimpton V. Bedford, 1 W. Bl. Rep). 322. 

For the French authorities on this point, see Ord. 1673, tit. 11, 
art. 4, Declaration de 1702. • 

If the person with whom the debtor contracts be ignorant of his 
financial condition, the contract or conveyance will be valid if made 
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npon a consideration, or if the insolvency be not notorious, (Be- Sec, 132. 

<3arride, du Dol, No. 1432. Jousse, Ord. 1673, tit. 11, art. 4.) Frandvlent 

In Ontario it is held that actual knowledge, not mere constructive *^^^^* 

..... , .1 • 1 .T • ./. -mM- Actual know- 

notice, IS necessary to vitiate under this clause. CL^s & wife vs. Mc- ledge necessary. 

JPherson, 17 C. P. Rep. 266). Under that, the case of Davis & al. 

V. Muir, and Chamberlin contesting, has been recently decided in 

the Superior Court at Montreal. It is of suflScient interest to be 

reproduced somewhat fully. 

About the month of June, 1867, the insolvents, Davis, Welsh & 
Co., obtained from James Muir his accommodation notes in their 
favor, for $12,000.00. 

About the 10th January, 1868, James Muir, hearing that they commeroial 
had suspended payment, obtained their notes, and caused them to pap«r t^ 
be ante-dated, and made to correspond, as regards the dates and ij void, 
amounts, to the accommodation notes. Davis, Welsh & Co. made 
an assignment under the Act about ten days after. 

One of these notes was then transferred by him, but without re- 
course, to the claimant, E. Muir, a creditor of James Muir, who 
took it as a security for an antecedent debt, but before its apparent 
maturity, and without any positive knowledge of the foregoing 
details. 

Shortly after this transfer by James Muir to B. Muir, the former 
also became insolvent. Under these circumstances E. Muir, as the 
holder of the note, being, as stated, one of those got by James Muir 
from D. W. & Co. in January, 1868, and holding it as collateral 
security, without recourse (saTis recours), did not rank on James 
Muir's estate, but claimed on the estate of the insolvents as the 
makers. Their right thus to rank was contested, on the ground, 
chiefly, — 1st, that the note was given in violation of the corresponding 
section of the Act of 1864, and was therefore absolutely void, db initio , 
even if E. Muir were a bona fide holder for value before maturity ; and 
2ndly, on the ground that E. Muir having taken it for an antecedent 
debt, without incurring any new obligation on the strength of it, 
was not in fact a holder for value as against D. W. & Co.'s credi- 
tors. 

.The assignee to the estate sustained the contestation on both 
these grounds, and on appeal to the Superior Court, Torrance J., 
confirmed the judgment, resting his decision on the first ground, as 
alone sufl&cient without adverting to any other. He held it was an 
attempt to create a security upon the estate of persons at the time 
insolvent, and that the prohibition pronounced was an absolute pro- 
hibition, which rendered null the note, no matter whose hands it 
was. 
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SeC« 132. ^* '^^ *^"® decided that a promissory note, given in violation of 
this sec. of the Act, is absolutely null, ab initio, even in the hands 
of a third party, an innocent holder before maturity. See 13 L. C. 
Jur. 184. Popham, p. 116. 

Frftodnieiit 133. If any sal^, deposit, pledge or transfer be made 

S!MMko**^obe^^ any property, real or personal, by any person in con* 
▼old.* " templation of insolvency, by way of security for payuient 
to any creditor ; or if any property, real or personal, 
movable or immovable, goods, effected or valuable secu- 
rity, be given by way of payment by such person, to any 
creditor whereby such creditor obtains or wiU obtain an 
unjust preference over the other creditors, such sale, 
deposit, pledge, transfer or payment shall be null and 
void, and the subject thereof may be recovered back for 
the benefit of the estate by the Assignee, in any court of 
competent jurisdiction ; a nd iL tbe same be n aade with in 
/ thirty day8.ng xt befor e a 4emagj[ of an assignment, ^ifi^ 
Fncnmpi^of Joq^the issue of^a writ oTattachment under tiiis Act, or 
**"*• "aTany time afterwards, whenever such demand shall 

have been followed by an assignment or by the issue of 
such writ of attachment, it shall be Pf^u^djo have_ 
been so made in contemplatibp of insotxLejQ^.'^ 

▲dTertiseiDent After the adyertisement of the ShenJBT that a writ of attachment in 
^rsberiff saffl. insolvency has issued, the public is bound to know the incapacity oi 
tb» pnblio. the insolvent to sell any of hie prc^>erty9 and this state of things ooo- 
tinues during the pendency of an appeal fromra judgment whidb 
quashed the attachment ; and the sale by the insolvent of any jnto- 
perty under such circumstances, although the prc^rty be not aoiit- 
ally seited, in consequence of its having been secreted, is absolutely 
null and not annullable only: and the gnaidian to the attachment 
under the writ can revendicate such property, when so sold, in the 
hands of the purchaeer, who will not be allowed to claim reimborae- 
ment of his purchase money, (JfotteKe Jk Wk^te, 6. B., 12 JL. C. J., 

A prel^i«nce which a debtor it induoed to give by threats of en- 

d«r pnnaieMt nninal or other proceedings is not void under the Indigent Debtor'* 

^^^ Aoi of 1859 or the In^tolvent Act of 18S4» (CTwow vs. OmMrse^ l^ 

GKy. 547. See also Ifri^yMM vs« JBiynolit, e. C. P. 4»1 ; Aob. A J. 

Dig,43;i>. 

Btttto snetam Ibe prel^vMwe Ike pieewue nmst have been real, mmi 
not a l^^«d contrivance between the debtor and creditor to wear the 



181 

appearance of pressure for the mere purpose of giving effect to the gfio, 133, 
debtor's desire and intention to give a preference, (CUmmon vs. Con- Preferentitl 
wrsey 16 Chy. 647 ; Rob. & J. Dig. 432). , "^^ **^ 

M. had in his warehouse 2500 bushels of rye, belonging to T. & W. 
They owed him $1,400, made up of money due for storing that and 
other grain, for grain supplied to them, and for balance of account. 
T. & W. were insolvent, and their creditors pressing them, of which 
M. was aware. They demanded the grain more than once, alleging 
that it would enable them to meet their creditors' immediate 
demands, but M. refused, saying it was his only security : and in the 
end T. oflfered, if M. would give it up, and a receipt of the debt due 
to him by T. & W. to assign to M. his interest in a vessel, then worth 
about $1,600. ThisM. assented to, and on the 20th November T. 
executed a bill of sale of his interest to M. and received the grain. 
This transfer, however, being informal, was returned by the custom 
bouse authorities, and another one executed on the 6th December. 
On the 7th January an attachment in insolvency issued against T :— 
Held, that as M. had demanded payment, and die transfer was made 
on the express condition that the rye should be given up, the trans- 
action must be regarded as not a voluntary one, and therefore not one 
by which M. had obtained an unjust preference : — ^Held,also, that the 
transaction must be looked at as if carried out on the 20th Novem- 
ber, (McFarlane vs. McDonald, 21 Chy. 319 ; Rob. & J. Dig. 431.) 

The Insolvent Act (1864) forbids mortgages of real estatet o a ere 
ditor by way of preference, {OurUs vs. Dale, 2 Ohy. Chamb. 184 ; 
Rob. & J. Dig. 431). 

But where the mortgagor did not believe he was insolvent (though Preferpntial 
the mortgagee feared he was so) and made a mortgage of real estate ™<*^*«^ 
under pressure on the part of the mortgagee, and in the belief that 
be (the mortgagor) would thereby be enabled to continue his business 
and pay his liabilities in full, the mortgage was held valid as against 
bis assignee in insolvency. lb, 432. 

A mortgage was obtained by pressure from an insolvent person, 
a miller, three months before he executed an assignment in insol- 
vency J the mortgage was for an antecedent debt, and was not enfor- 
cible for two years : it comprised the mortgagor's mill only, and left 
untouched about one-third of his assets : it was not executed with in- 
tent to give the mortgagees a preference ; and at the time of obtaining 
it they were not aware of the mortgagor's insolvency. In a suit by 
the assignee in insolvency, impeaching the transaction, the mortgage 
was held to be valid, {McWhirier vs. Boyal Canadian Bank, 17 Chy, 
480 ; Bob. & J. Dig. 432). 
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Sec. 133. ^ banking firm in Toronto haying become embarrassed by gold 
Preferential operations in New York applied to the plaintiffs, to whom they owed 
sales, &o. $60,000, to advance them $16,000, and in order to obtain the advance 

they ofiered to secure both debts by a mortgage on the real estate of 
one of the partners worth $30,000. The plaintiffs agreed, made the 
advance, and obtained the mortgage. In less than three months 
afterwards the debtors became insolvent under the Act. They were 
indebted beyond their means of paying at the time of executing the 
mortgage, but they did not consider themselves so, nor were the mort- 
gagees aware of it. The mortgage was not given from a desire to prefer 
the mortgagees over other creditors, but solely as a means of obtain- 
ing the advance which they thought would enable them to go on with 
their business and pay all their creditors : — ^Held, that, as respects the 
antecedent debt, the mortgage was valid as against the assignee in 
insolvency, {Royal Canadian Bank vs. Kervy 17 Chy. 47; Rob. & J. 
Dig. 435). 

In 1869 G. lent money to N. on an express agreement that it was to 
be secured by mortgage on certain property, and on the 3rd July 
following the mortgage was given accordingly ; and on the 2nd August 
the mortgagor became insolvent: — Held, that the mortgage was 
valid, {Allan vs. Clarksan, 17 Chy. 670 ; Rob. & J. Dig. 435). 

The insolvent, an innkeeper, on the 12th of August, 1869, gave the 
plaintiff a mortgage upon the whole of his property, payable in six 
months for an overdue debt. The attachment in insolvency issued 
on the 6th December following, and the assignee seized and sold 
the goods. The evidence shewed that the mortgagor knew or had 
strong reasons to believe himself to be insolvent when he gave 
the mortgage, but that the defendant did not know it, and that the 
mortgage was given under pressure by defendant, and not with intent 
to defeat or delay creditors : — Held that under these circumstances 
it was not void under the Insolvent Act as against the assignee, 
(Archibald vs. Haldmy 31 Q. B. 295; Rob. & J. Dig. 431). 

Seeuritv ffiven ^ person in embarrassed circumstances applied lo one of his credi- 

inoonslderatioii tors to supply him with goods to enable him to carry on his business, 

vanoes. which the creditor agreed to supply on obtaining security therefor, 

as also for his pre-existing debt, and a chattel mortgage for this 

purpose was accordingly given, and the goods supplied :~Held, 

not such a preference as rendered the chattel mortgage void, {Bisk 

vs. Skeman, 21 Chy, 250 ; Rob & J. Dig. 435). 

^^ It has been held in Ontario that a chattel mortgage given within 

ga«« for further thirty days of insoh-ency, by Mathers, a trader, on all his stock in 

ooBslderation. ^^^^^ iq q^^ Lynch, in consideration of the latter indorsing notes, to 
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enable the former to purchase goods to carry on his business, was nof; SeC. 133. 
s fraudulent preference, under that section of the Act of 1864, from Preferential 
^¥hich the sec. under review is copied, although its effect might be to ** 
<lela7 the creditors ; because Lynch had been ignorant of the position 
of Mathers, and became a creditor by this transaction only, and 
obtained no security for any pre-existing claim. But, although not 
absolutely void under this section, the court remarked it might be 
t)mdable under a sec. identical to sec. 67 of the Act of 1869. 27 
Q. B. Rep. 244. 

A somewhat similar decision was given in Montreal, in Warren & 
JShoM, & Warner contest. Vide 12 L. C. Jur. 309. 

Under sec. 89 of the Insolvent Act of 1869 the presumption that Preeamption of 
transactions within thirty days next before the assignment, &c., were^buttSL^ 
xnad« in contempJation of insolvency, is not conclusive, but may be 
rebutted. In this case the creditor, who lived twenty miles from 
the insolvent's house, had a mortgage on the insolvent's house 
for $900, of which $400 was due. On the 8th February he wrote to 
tiie insolvent to call and arrange matters the next time 
lie was in, and on the 9th he purchased from the insolvent 
^bout $1,400 worth c^ pork,* on condition that $600 should go upon 
the mortgage, and he paid the balance of the purchase money to 
other creditors. An attachment in insolvency issued on the 3rd March, 
^nd the assignee brought this suit against the creditor to avoid the 
transaction. The creditor said he did not wish to press the debtor 
in any way, but wanted his money. The debtor owed about 
%3,000, and his property produced only $1,000. There was contra- 
<iictory evidence as to defendant knowing or having probable cause 
for believing that the debtor was unable to meet his engagements 
nnd as to whether the property mortgaged was worth more than 
tlie balance left due upon it. The jury having found in favour of the 
defendant, the creditor, the court held that the transaction was* not 
«i voided by force of the statute, and upon the facts they refused to 
interfere:— Held, also, that the insolvent could not, under the circum- 
tances, be said to have acted voluntarily, within the meaning at- 
tached to that word by the decided cases, CCampbell vs. Barrie, 31 
Q. B. 279;Rob. & J. Dig. 431). 

** Contemplation of insolvency does not mean contemplation of contemplation 
** the issue of a writ. It is enough if a party knows himself to be in^*°8olv«J»cy ; 
** such a situation that he must be supposed to anticipate that bank- 
**ruptcy would in all human probability follow, though not 
** immediately," (Gibbons v. PhilHps, 7 B. & C. 629.) Wilde, C. J., 
**' in construing this term, expressed his opinion, " that if a payment 
** were made at a time when the bankrupts had a view to bankruptcy. 



Sec. 138. " thongh they might hope tb avoid bankruptcy, yet, made with th« 
Prefbrenttol *« object of giving the creditor an eventual advantage if the bankt 
^' *' f^ ruptcy did take place, the payment was illegal and invalid.'* 

CBrmon v, Kimpion, 13 L. T. Rep. 11.) 
Pajrmeiitto By our \aw, payment made within thirty days before assignment to 

^Stor, ore- ^ creditor, ignorant and having no probable cause of knowing of the 
insolvent's inability to meet his engagements( § 134 post), is not in- 
valid ; but, nevertheless, these English decisions are applicable to 
illustrate the legal effect of the words "contemplation of ineo^ 
vency," upon the transactions specified in the sec. under review. 

The object of these decisions is to prevent undue preference, and 

to have the bankrupt's assets equally appcH^oned among all hia 

creditors. Doria S Macrae, Bank. 151. 

Doctrine not In cases of insolvency, this doctrine has been held in the courts of 

Quebec, anterior to the existence of the Insolvent law ; and it haa 

always existed and still exists in Prance. (Jouse Com, on Ord. of 

1673 ; Rep. de Guyot vo. Deconfiture, p. 299 ; Bryson v. Dickson, 3 L. 

C. Rep. 65 ; Sharing v. Meunier, 1 L. C. Rep. 250 j Gumming v. M<xrm^ 

2 L. C. Jur. 196; Cumming v. Smith. 5 L. C. Jur. 1; Wiihdll S 

T<mng & Michmt, 10 L. C. Rep. 149; Civ. Code L. C. Ob. Nos. 61 to 60.> 

Boyal Canadian To these cases may be added The Royal Canadian Bank y.WJiyie, 

Bankra.Whyte. ^je^ided in the Court of Queen's Bench (in appeal) in Montreal, in 

Septr. 1869. 

This bank had discounted paper fbr one Middleton, for more 
than $8,000.00. A part of this amount ($4,500) was represented by 
Middleton's acceptance, which had been protested on the 16th June, 
1867. On the same date various notes of his^ discounted by the bank 
fell due, and he was unable to pay them. He then, by a warehouse 
receipt, transferred to the bank, in part settlement of his acceptance^ 
a quantity of coal, valued at $3,000. In the following month of 
August he absconded, and a writ of attachment was accordingly 
issued, and the estate placed in the hands of Whyte, the respondent^ 
as the official assignee. During this period the coal remained ii^ 
Middleton's yard, and upon the issue of the writ, the bank claimed, 
the coals by a writ of revendication. The assignee contested the 
claim, on the ground that the transfer of the coals wa,s given in cpn- 
templation of insolvency, whereby the bank might obtain an unjusl^ 
preference ; that Middleton was insolvent at the time of the transfer^ 
and the bank must be presumed to have been also then aw^re of \\^ 
These views were taken by the Superior Court, and the bank there-t 
upon carried it to appeal, where the judgment was confirmed. 
Badgleyi /. in rendering judgment^ iu appeal^ observed ; ^^ l^h^r^ 
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** was ceTtainly a fraudulent preference in this case. It ariaes, SeC, 133f 
** when a trader, knowing himself to be insolvent, or even likely to Prtlferentl»l 
** become so, makes a delivery of property, not in the ordinary course ®^ 
^* of his business, to a creditor f<ftr an antecedent debt." 

See also the case of Broum v. Paxion decided in the same Court ii^ 
:March 1876. 

This rale of law must not be supposed to extend to cases where SeoaritvffiTen 
security may be given, in good faith, and not in contemplation of ° ^^ 
insolvency, for an equivalent consideration. Doria & Macrae, 152 « 
Thus a bill of sale given to secure an advance made on the faith of 
the security, to enable a trader to carry on his business, is not an act 
of bankruptcy, although it would, if the security were either wholly 
pr partly an antecedent debt contracted without security, Doria ^ 
ffacrae, 150. 

Aa regards ordinary creditors, their ignorance of the debtor's Ignorance by 
iaability to pay his debts will not, under this section, validate a 
tmnsfer. It is the policy of the law to distribute the insolvent's 
effects rateably among the creditors, iAdama v. McCalh 25 Q. 3. 
Rep. 219 Ontario). But to avoid a transaction under this sec. there 
muBt be a contemplation of insolvency, coupled with a fraudulent 
pi^ference, {McWUrUr v. Thame, 0. P. Rep. (Ontario), 302. Pop, 
p. 118). 

Such a sale, &c., made after insolvency is also void, iRoe y the 
Moyal Camdicm Bank, 19 U. C. 0. P. 347). 

A fraudulent intent may not be necessary to the avoidance of such 
transaction, (MeWkirter v. TAorn^, 19. U. C. C. P. 302). 

The effect of bankruptcy upon a fraudulent preference is not to di- Kflbct of bahk- 
vest the transferee of the property , but, notwithstanding the bank- dai(^ prefer- ' 
itxvptcj, it continues vested in the transferee, subject to be divested by ®'*®®' 
the assignees at their election ; and the commencement of an action of 
trover, which may be discontinued at any time, and which assumes 
that the goods came into the possession of the defendant lawf\illy, is 
Bot an election on the part of the assignee to avoid the transfer. 
Therefore, where goods had been transferred by a trader before his 
iMmkruptcy by way of fraudulent preference, and the transferee, after 
the appointment of the assignees, had brought an action against a 
tftiird party for an illegal and excessive distress upon the goods so 
transferred, the defendant could not set up the bankruptcy as a 
defence, when the assignees had done no other act in assertion of 
their rights than commencing an action of trover fbr the same good»]| 
iNewnham v. Stevmsm, 15 Jur, 360 i 20 L. J. C. P. 111). 
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Sec. 138. ^^erj chattel-mortgage made by an insolvent within thirty days 
Preftrential before a voluntary assignment is not necessarily void under this 
mortgages, fto. gg^tion when taken in the way ot business, in an ordinary trans- 
SeoQritT ffiven action, and where the mortgagee has no reason to suspect that 
Sm'notnSeB- ^^® mortgagor contemplated insolvency. One J., being a retail 
mlyvoid. dealer, and wanting goods to carry on his business, asked one 
M. to endorse notes to enable him to purchase them. To this 
M. consented on condition that J., on receiving the goods should 
secure him against loss by a mortgage thereon, and on the other 
goods in J.'s store, who was to sell them at his store only, and 
out of the proceeds retire the notes, and, if he should sell other^ 
wise, M. might sell the goods for his own protection. M. accord- 
ingly endorsed, and J. with the notes purchased goods which he 
mortgaged to M., as agreed on, with other goods, for the bond fide and 
sole consideration of perfecting the said agreement. J. afterwards, 
and within thirty days from the date of the mortgage, but without 
M/s consent, made a voluntary assignment to an official assignee. 
This mortgage was upheld as against the assignee, and in giving 
judgment Hagarty, G.J., remarks : It was a very natural, and possi- 
bly highly beneficial arrangement for the trader to make, at least so 
&r as it was possible for M. to foresee. Its effect might be, as is re- 
marked in many of the cases, to delay creditors, but that alone does 
not avoid a transaction otherwise lawful, nor are we prepared to hold 
that the mere fiict that the trader contemplated insolvency will alone 
defeat the remedy and security of a person dealing with him as M. 
seems to have done, in the way of business, in an ordinary transac- 
tion, and having no reason whatever to suspect what may be passing 
in the trader's mind," {Mathers y.Lffnch, 27 Q. B. IT. C. 244). 
I1«wiiilait To avoid a transaction under this section, not only must there be a 

JJ2SS!* contemplation of insolvency, but, coupled with it a fraudulent prefer- 
ence of the creditor, to whom the transfer or payment is made over 
the other creditors. In the case cited below the insolvent, about two 
months l>efore the issue of a writ of attachment against him, assigned 
to defendant, a creditor a policy of insurance upon certain merchan- 
dise, in security for a debt which was about to be placed in suit, and 
the insurance company, upon the occurrence of a fire, paid over the 
proceeds of the policy to the creditor, to the extent of the debt received 
thejreby. At the trial the plaintiff, who claimed, as assignee, to 
recovex lvfM?.k this amount, called the insolvent, who swore that when 
he assigned the policy he had no contemplation of insolvency, that 
his intention was, with his remaining assets and the residue of the 
luoney dexived from the policy, after paying defendant, to re-open his 
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business, but that he was driven into insolvency by the act of a cer- SeC. 138. 
tain creditor^ who, though he had promised him time, sued out a writ Fraadnleiit 
of attachment against hmi. pieferenoa. 

It was held that the transfer of the policy not having been made 
^thin thirty days of the issue of the writ of attachment, the onus was 
cast upon the plaintiff of proving that the transfer was made in con- 
templation of insolvency, and that the above facts were insufficient 
to sustain that contention . 

On the 25th November, 1864, an agreement was made by one S. to 
deliver certain timber at prices payable partly before and partly on deli- 
very . On the 14th December following S. assigned the timber to a mort- 
gagee as security for certain advances. The mortgagee wrote to the 
purchaser that S. desired to deliver the timber to him but was in 
difficulty ; that some of the creditors refused to wait until he could 
complete his contract, and had commenced actions, and recommend- 
ing the purchaser to anticipate their action by taking a delivery 
before they could interfere. On the 11th of March the purchaser 
accordingly paid the mortgagee's claim and took a delivery. On 14th 
April S. made an assignment under the Insolvent Act of 1864. He 
admitted that he was insolvent on the 11th March, and long previous, 
tliough he said he did not then know it, and had not informed the 
purchaser of it. It was held that these facts shewed the delivery to 
the purchaser to be a transfer by S., ** in contemplation of insolvency," 
the effect of which was to give him " an unjust preference" over the 
other creditors, and that it was therefore void under this section, 
^Adam8 v. Mc Cally 26 Q. B. U. C. 219). 

The test to determine whether a transaction is void under this sec- Test of transao- 
tion is precisely the same as is applied under the English bankrupt ^^^'^^^^^'^flf^****' 
law to determine whether a transaction is void, as being by way of 
fraudulent pTefeTence,(McWhirier v. Thome, 19 C.F,TJ. C. 302); 
9ee Payne v. Hendry, 20 Grant, 142. 

An insolvent absconded to the United States taking money with Money forced 
him . He was followed there by the agent of a person in this country, inXreign ooun- 
'^ho had become surety for him, and, by the threats of criminal pro- 2Se"b* ^^®^ 
ceedings, induced him to pay the amount of the debt. A bill filed by dgnee. 
the official assignee, to recover the money from the surety was dis- 
niiseed with costs, (JRoe v. Smith, 16 Grant, 344). 

Acts which constitute fraudulent preferences under this section Grounds fbr re- 
not only render the transfer null and void, but may (sec. 66 ante) ^^^^f^ 
l>e the ground for refusing the discharge of the insolvent ; and even 
^hen the fraudulent preferences were created before the passing of 
the Act of 1864, (m re Owens, 12 Grant, 660). This section does not 
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SbC. 133. invalidate oonreyances executed before the Act passed > and which 
FrandiileBi were valid at the time of their execution, (fiordon v. Young y 1 2 
P'**^*^ Grant, 318). 

Gertminpaj. 1S4. Eveiy payment made within thirty days next 
mente y e tor j^^f^^.^ ^ demand of an assignment, whenever such demand 
shall have been followed by an assignment, or by the 
issue of a writ of attachment, or within thirty days next 
before the issue of a writ of attachment under this Act, 
when such writ has not been founded upon a demand, by 
a debtor unable to meet his engagements in full, to a per- 
son knowing such inability, or having probable cause for 
believing the same to exist, shall be void, and the amount 
paid may be recovered back by suit in any competent 
court, for the benefit of the estate. Provided always, 
PTOTiBo. that if any valuable security be given up in consideration 

of such payment, such security or the value thereof, shall 
be restored to the creditor before the return of such pay- 
ment can be demanded. 

Payment made within the 30 days preceding assignment to obtain 
release from capias isonlv null when creditor was aware of insolvencj 
or had probable reason to believe it, iLarimire y. Saumigeauy 2 Bev. 
L^. p. 186 ; 14 L. C. J. P. 149). 
Fmient reoor- A pavment bv an insolvent after the issne of a writ of attachment 
creditor^l^o. ^^inst him, on account of a draft discounted bv defendants for him^ 
ranftof pwition. and dishonored by non-acceptance, was recoverable back by the 
official assignee, though the defendants were ignorant of the insol- 
vency when they received the money from the insolvency, {Boe y. 
JRotfcU Canadiam Bank, 19 G. P. 347 ; follovred in Boe v. Bcmk of 
Bntish North Amtrieay 29 C,P. 361, Rob. & J. Dig. 438). 
Note giYon by Knox being indebted to one Kyle, and Kyle to defendant, it was 
^'^iMD^of^ arranged that defendant should Uke Knox as his debtor, defendant 



ixMOlrait^ debt crediting Kyle with the amount which Knox owed to Kyle, and Kyle 
discharging Knox ; and Knox accordingly gave defendant his note 
for the amount. This took place within thirty days before Kyle made 
an assignment in insolvency, and hie assignee brought trover for the 
note, contending that the transaction was avoided by sec^, Bub.-sec.4 
of the Insolvent Act of 18d4 ; but, held, not, for the note never was 
the insolvent's property, and so never passed to the assignee ; and 
even if it was a transter or payment by Kyle within the Act, and so 
avoided, this would not entitle the plaintiff to the note, CMcQregar v. 
ffume, 2d i Q. B. 380, Bob. & J. Dig. 416). 



The in8oWetit> about two months before the attachmeht ftgftihBtSfiC. 1S4. 
him and his assignment consequent thereupon, assigned to defen- Fraadolent 
dant) a creditor, a policy of insurance upon merchandise in P*®*"*****^* 
security for a debt about to be placed in suit, and the insurance 
company upon a fire, paid over the proceeds of the policy to the 
creditor to the extent of his debts. The plaintiff claimed as assignee to 
recover back this amount, and he called the insolvent, who swore that 
when he assigned the policy he had no contemplation of insolvency : 
that his intention was, with the remaining assets and the residue <^ 
the moneys from the policy, after paying defendant, to re-open his 
business, but that he was driven into insolvency by the act of a 
creditor, who, though he had promised him time, sued out a writ of pi^yamtt or 
. attachment against him?^Held, that the onus being upon the plain* SSdw^preaiuSI 
tiff of proving that the transfer of the policy was made by the debtor 
in contemplation of insolvency, (if not having been made within 
tiiirty days of the issue of attachment, or of the execution of the deed 
of assignment,) the evidence produced by him failed to establish this 
firat, and that the verdioti therefore, for the defendant was right: — 
field, also, that there was do fraudulent preference, it not being pre« 
tended that the assignment of the policy was the spontaneous act of 
the debtor, but the fiur inierence being that it was made in conse* 
^foence of pressure by the creditor i — ^Keld, also, that sub-sec. 5 of sec. 
8 olearly did not apply to this case, the money received by defendant 
hot having been a payment by a debtor, unable to meet his engage- 
i&ents in full, but having been received under the assignment of the 
policy and from the Company ; that the assigAment being valid it 
Was quite immaterial wheUier when the money was paid, the defend- 
mt knew or had probable cause for believing in the then inability of 
the insolvent to pay hia debts in Ml, (Jfc Whiriet v. Thomei 19 C. P . 
8«8|Bobv&J.Dig.431). 

An insolvent absconded to the United States^ taking money with payment mider 
liim. He was followed there by the agent of a person in this country P'o«o"- 
^ho had become surety £E>r him, and, by the threats of criminal 
proceedings, induced to pay the amount of Uie security. A bill, by 
the official assignee, to neover tli« money from the siurety, was dis* 
missed with costs, (Rot v. SmWiy 15 Ghy. 944 ; Rob. & J« Dig« 431). 

Previous to an act of insolvency, certain lands in which the insol** Beedpt by 
Tent, a defendant in a suit in chancery, had an equitable interest, Jjj^"**'/^ 
liad been ordered to be sold, and were afterwardis sold, and the pur^ lands sold in 
chase money paid to the plaintiff in equity : the assignee in insolven- "*®®'y' 
cy moped that such moneys be paid into court for the benefit of gen- 
eral creditors. It was held that t^ lands^ were sufajact to tiie <»diar 
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SSC. 133. inyftlidate conTeyanceB executed before the Act pasee 
Fraadulent were valid at the time of their ezecntion, iChrdcm 

Certain pay- 1S4. Evciy payment made within thirt 
men y e or jj^f^^.^ ^ demand of an assignment, whenever . 
shall have been followed by an assignmen 
issue of a writ of attachment, or within thi 
before the issue of a writ of attachment tL 
when such writ has not been founded upoi^ 
a debtor unable to meet his engagements i"^ 
son knowing such inability, or having pre 
believing the same to exist, shall be void, ra^ 
paid may be recovered back by suit iQ 

court, for the benefit of the estate. P -•*- 

that if any valuable security be given up 
of such paytnent, such security or the vr=^ _ -^ 
be restored to the creditor before the re- 
ment can be demanded. 

Payment made within the 30 days preceding 
release from capias is only null when creditor w; 
or had probable reason to believe it^ {LcariMr- 
Leg. p. 186 ; 14 L. C. J. P. 149). 

A payment by an insolvent after the issue • 
against him, on account of a draft discounted 
rant of position, and dishonored by non-acceptance, waa t©« 
official assignee, though the defendants ^wer 
vency when they received the money "fcou' 
Boyal Canadian Bank, 19 G. P. 347 s foil* 
British North America, 29 C. P. 361, £U>lc>. S 
Note given by Knox being indebted to one Kyle, Gkx^dL 
settlemen/of'^ arranged that defendant should take ISLno 
insolvent's debt crediting Kyle with the amount whicK Kn 
discharging Knox ; and Knox acoordLingl 
for the amount. This took place witlkii& tl 
an assignment in insolvency, and h.ia asp' 
note, contending that the tranBaction. ^was i 
ofthe Insolvent Act of 1864; but, Keldj 
the insolvent's property, and so never 
even if it was a transfer or payment b^ 
avoided, this would not entitle tkve plai 
Hume, 28 ; Q. B. 380, Bob. & 3 . T>\%Al 
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Sec. 134. for sale ; and the motion refused, CYaU v. ToUertan, Chancy. Cham. 

Rep. 49.) 
SngllBh rolee For the English rules on the subject of protection of payments by 
onlhesubjeot. ^^^ ^ ^^^ bankrupt, see Doria & Macrae, 466 et seq, Archbold, 
Bank. 348. But in the application of them to this statute as to pay- 
ments, it must be borne in mind, that in England no payment is 
reputed fraudulent, though made ** in contemplation of bankruptcy,'* 
if made involuntarily, that is, on the demand, verbal or otherwise, of 
the creditor ; and not even when the debt has not matured, if the 
demand be bona fide. See Strachan v. BarioUy 34 Law & Eq. Rep. 
492. This distinction is very properly not recognised by our law. 
Fronoh roles. Under the law of France, a person having knowledge of, or proba- 
ble cause for believing the trader's insolvency, is held to be a parti- 
cipant in the fraud; and art. 446 of the Code de Commerce of 1838 
contains a provision similar to this section. See also Ord. 1673, tit. 
XI, art. 4; 2 Chardon du Dol, No. 208 j Nouv. Den. vo. Fraude ; 2 
Namur, Droit Coml. 449 et seq. Pop. 119. 

Preferential transfers have not been to any great extent the subject 
of legislation in England, but they are deemed void by the courts as 
being a fraud upon the bankrupt laws, (Crosby v. Couch, 2 Camp. 166 ; 
11 East. 256; Aldcrsony. Temple, 4 Burr. 2236; 1 W. Bl. 660). 
Although the period of thirty days before, &c., is given in this section, 
as the time in which a payment made by a debtor unable to meet his 
engagements to a person cognizant thereof, would be void, there can 
be little doubt that, under English authorities, preferential payments 
made before that time may be held void as being against the spirit of, 
and a fraud upon, the Act. It has been held that if a party vol- 
untarily make a payment, by which the equal distribution of his pro- 
perty in bankruptcy will be defeated, such payment is a fraudulent 
preference, though the bankrupt in making it did not intend to bene- 
fit, and in fact did not benefit the particular creditor. For instance, 
where a bankrupt paid off a mortgage on property settled to the use 
of his wife, who had joined in such mortgage, without previous notice 
to, or request by the creditor, to whom it would have been equally 
beneficial to retain the mortgage, the bankrupt intending only by such 
payment to liberate his wife's property for his own and her benefit ; 
this has been, nevertheless, held to be a fraudulent preference, CMar- 
shall V. Lamb, 6 Q. B. 116 ; 7 Jur. 860). The mortgage, however, 
would come under the description of valuable securities in this clause, 
and the creditor would be entitled to have it restored. 

The words of this section, as they stand, would seem to apply to 
all payments made within thirty days, and to render them void 
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whether made voluntarily or under the compulsion of a h<maJideSl^C. 134* 
Creditor. It would be against the spirit of the cases on the point, Fraadalent 
liowever, if a payment made under pressure for instance of a law P'®*'^'®"^®®** 
suit should be held void if made within that period, (De Tastet v. 
Carroll, 1 Stark, 88 ; ex parte De Tastet, Mon. 138, 163; Atkins v. 
Seward, Manning's Index, 62 pi. 181 ; Thompson v. Freeman, 17 R. 
166 ; Kinnear v. Johnstone, Q. F. & F. 735 j Pennell v. Heading, Q. 
F.&F. 744, Erie, C.JO 

13ff . Any transfer of a debt due by tbe Insolvent, Transfer of oer^ 
made within the time and under the circumstances in Jj^"*,*®^** ^l^ 
the next preceding section mentioned, or at toy time 
afterwards, whenever such demand shall have been fol- 
lowed by an assignment or by the issue of such writ of 
attachment, to a debtor knowing or having probable 
cause for believing the Insolvent to be unable to meet 
"his engagements, or in contemplation of his insolvency, 
for the purpose of enabling the debtor to set up by way 
of compensation or set-off the debt so transferred, is null 
and void, as regards the estate of the Insolvent ; and the 
debt due to the estate of the Insolvent shall not be com- 
pensated or affected in any manner by a claim so 
acquired ; but the purchaser thereof may rank on the 
estate in the place and stead of the original creditor. 

See notes to preceding sections. 

136. Any person who, for himself or for any firm, Purchasini: 
partnership or company of which he forms part, or as thefrpe^V"^ 
tnanager, trustee, agent or employee of any person, firm, ^?m ulabfeto 
copartnership or company, purchases goods on credit, orPJj*^^*^^' 
procures any advance in monly^ or procures the indorse- isi^we. 
tnent or acceptance of any negotiable paper without con- 
sideration, or induces any person to become security for ^ 
him, knowi ng orjbelieving himself or such person, firm, ^^-'•t^^Xv^^^ 
coparinershTp or company for which he is acting to be cot*<-^te» rAt. 
w ^al ; >le t o meet his or its engagements , and c oncealing 
IJItjI^ fai?t Itott) t1i^ person thereby becdJning his creSif or, 
\ vith the intent to defraud ^such perison, or who by any 
false pretence obtains a term of credit for the payment of 
any advance or loan of money, or of the price or any 
part of the price of any goods,^ wares or merchandiser 
with intent to defraud the person thereby becoming hi» 
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Sec* 136. creditor, or die creditor of such person, firm, copartner- 
ship or company, and who shall not afterwards have paid 
or caused to be paid the debt or debts so incurred, sUall be 
held to be guilty of a frand, and shall be liable to imprison^ 
ment for such time as the court may order, not exceeding 
two years, unless the debt and costs be sooner paid s 
Provided always, that in the suit or proceeding taken foi* 
the recovery of such debt or debts, the defendant be 
charged with such fraud, and be declared to be guilty of it 
by the jtldgment rendered in such suit or proceeding. 

Thid section is muoh more ample than the oorrdsponding one (92) 
in the Act of 18695 but leaves out the provision that every membef 
of a firm knowing of a fraud or intention shall be held similarly 
liable. 

A purchase of goods by persons unable to pay their debts in full 
is not fraudulent (within sect. 92 of the Act of 1869)5 unless such 
inability is concealed from the creditor with intent to defraud himj 
(in re Oafrait et cd.^ 28 Q. B. 266 Rob» & J. Dig. 436)» 

He who buys goods on credit impliedly assures the v6ndor5 if not 
of the actual sufficiency of his assets to meet his liabilities, at least 
that there is a reasonable probability of such sufficiency ; and whild 
a vendor on credit takes the risk of the subsequent insolvency of his 
debtor) he is not supposed to contemplate the escape on the bank' 
ruptcy of his debtor) by reason of a state of insolvency actually 
existing at the time of the purchase ; and where a party buys goods 
on crediti knowing his affairs to be in a bad state, although he may 
have no intention of defrauding the vendor^ and he subsequently 
declares his insolvency) the Court will be justified in suspending his 
discharge for a period) under its discretionary power, (fix parte 
Tempest et DucTvemay et vir, S. C» 11 L. 0. J., p. 67 ; 2 L. C. L. J.y 
p. 276, 1867). 

This section contains the Words ^'debt and costs" instead of 
•* debt or costs " as in the Act of 1869, — a necessary change as Will 
appear from the following case i 

In ordering imprisonment under the 92nd section of the Act, th^ 
Court is bound to limit the payment, by way of release) (in the 
precise word« of the Act) to " the debt &f oostS)"" ( Warner v, j5um^ 
S. G.) 18 L. Gi J.) p. 185); but m another ease it was held) whtH 
Che Gonrt is satisfied that the fVaud charged> in an action tinder the 
92nd section of the Act) has been provedy the insolvents will he 
ordered to be imprisoned in default of pi^yment of casts as well 
ab of the deihU(,Boffersetal.,andSane€r€t al., Q. B. 18 L. G. J.» p. 67.) 
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In ftddilion lo iftflicting a severe punishmelat upoti tli^ insolvent SEC. 1 36 , 
\lnder this clau8e> tke creditors may take advantage of his conduct jYaudnlent 
for thtft purpose of opposing his discharge (sec. 66 ant€)^ and the mis- puroJiaad of 
conduct need not be shewn to have occurred since the passing of *°° * 
the Act of 1864) (in rt (htotns, 12 Grant, 660). 

"Wlien a person in business finds himself unable to pay twenty ^heniiwolveBt 
shillings in the pound, it may or may not fee his duty to discontinue ^^^^ *^®"® 
liis trade> according to circumstances : continuing his business may 
be a fraud, but it is not necessarily so, and may not disentitle him to 
his discharge^ {in te ^ehett Holt and fohn Oray^ 13 Grant, 668). In 
finother case Mr. Justice Adam Wilson says :-*** The mere fact of a 
trader purchasing goods> who is at the time unable to m^et his engage" 
taent8> is neither fraud nor within the provisions of the Insolvent 
Act. A purchase may under such circumstances be the very best 
and wisest act which the trader could do, and may be the most bene*- 
ficial act for his creditors. Such a purchase may be the very means 
t)f reinstating him, and relieving him from difficulty. Inability to 
pay is no more fraud, thottgh it was thought so in former times when 
bankruptcy Was esteemed a crime> than solvency is honesty, though 
«ome may think it 80>" (in re Garrcdt <!r Co., 28 Q>. B. U^ C. 266). 

But although the purchase of goods on credit, under the circum^ 
Btances detailed in this sec%, should be followed by adequate punish- 
ment, where bad faith is apparent ; cases may arise> in certain class^ 
•es of business, wherein it may not be the duty of the trader to dis* 
continue tradings as soon as he finds himself unable to pay in full. 
See in re H&lU 1*^ Chancy Rep. (Ontario) 568 ; see also in re Thurher 
^ Young et al contesting 5 in re Tempest i& Duchesnaiy ; and inre Frett 
tfe GilmonTy (given in note to sec^ 103 pest, ^ 

The language of this section referring to the insolvent's ** ^*®'''^i*g Fraudulent 
or believing himself to be unable to meet his engagements^ when he purchased 
purchases goods on credit or procures advances in money>" is much *^°° 
the same in terms and meaning as the words in the I69th section of 
the English Act of ]86l. This latter section declares the insolvent 
to be guilty of a misdemeanor^ if the oourt is of opinion " that he 
oould not have had, at the time when any of his debts were contract*- 
"edy any reasonable or probable ground of expectation of being able 
to pay. the same." Th« emts of proving this offence is upon *li® Burden of nrorf 
Opposing creditor. He may support his case by examining th« 
insolvent in reference to his state of embarrassment at the time of 
contracting any particular, debt, and also may investigate his 
accounts, T^hich ehe^ the profits made and any other income he 
may have received in such year, and whether it was increasing or 
^BttiAiski^gs The extent of the insolvent's liabilities in any ^vea 
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Sec. 136. y®*^» ^*y *^®^ ^® easily ascertained. On his examination lie may 
Fraudulent ^ pressed closely by counsel with such questions as the following : — 
Is any creditor pressing him ? Has any writ been issued against 
him ? Has he made or endorsed any notes after had failed to meet 
others ? Has he become security, or entered into pecuniary engage- 
ments for others, when he could not pay his own debts ? How many 
accommodation notes has he made or endorsed 7 Has he any mean» 
of payment in the event of the other party or parties to these noteff 
failing to meet them, and himself being called upon to do so ?' Lord 
Cran worth held (in re Marks, I L. R. Chy. 334), under the circumstan- 
ces of the case, that the bankrupt had not contracted a debt without 
any reasonable or probable ground of expectation of being able to pay 
it, although he obtained goods on credit while insolvent, and soon 
afterwards sold them for less than their cost price. The cases go- 
to shew that the <;ourt will form its judgment as to the insolvent's 
expectations of being able to pay any debt at the time he contracted 
it from a general view of his income, earnings and property on the 
one hand, and the liabilities hanging over him on the other. He 
must appear to have contracted new debts after manifold proof 
given of his incapacity to liquidate existing demands upon him* 
Allowance will also be made for a fair prospect of professional 
exertions, or commercial enterprise, for the reasonable hopes of 
assistance from friends, and many other contingencies of life. In 
cases of doubt, the character of the debt will also be considered, as 
to whether it was contracted for luxuries or the necessary support 
of the insolvent's family, or in the ordinary course of trade. It 
cannot be contended that a man must leave off trade because he is 
in difficulties ; and the system of trade in this country is so 
thoroughly based upon credits, that no trader in the Dominion at 
all in difficulties could carry on trade without ** purchasing goods 
on creditor procuring advances in money," (see ex parte Johnson, 4 
De G. & S. 25 ; ex parte Domford, 4 De G. & S. 29 ; ex parU Ruff- 
ord, 2 D. M. & G. 234 ; ex parte Dobson, 6 D, M, & G. 781 ; ex parte 
Selhy, 6 D, M. & G. 783 ; ex parte Brundrit, in re Caldwell, 3 L. R, 
Chy. 26 ; ex parte Bayley, in re Ainsworth, 3 L. R, Chy, 244), 
Edgar, P. 108. 

Overdrawing an account current at a banker's by a person in 
insolvent circumstances does not in itself amount to contracting & 
debt without reasonable or probable ground of expectation of b«ing 
able to pay the same, (ex parte Harrison, 2 L. R. Chy. 195). 

A creditor may petition for the impriswiment of the insolvent 
under this section, even though he has filled a claim on his estate, 
(Gault et al. v. Lagarde, Superior Court, Montreal, November, 1874, 
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unreported). In this suit the learned Judge (Beaudry) in rendering gjj^^^ 136. 
his decision said : — 

This action is against an insolvent trader, who' made an assign- Fraudulent 
ment for the price of goods for which he had given hi^ notes, and Soodsf^* 
asking for his imprisonment on the ground of fraud, and that he 
was aware of his insolvency when he bought the goods. The points 
at issue are these : — 1st, Is the defendant guilty of fraud in being 
aware of his insolvency and concealing the fact from the plaintiffs, 
according to section 92 of the Insolvent Act of 1869 ? 2nd. If so, 
can plaintiffs claim the debt, at the same time as they prosecute him 
for the fraud ? On the first point I find him to have been bankrupt 
two months before the purchase. In February, 1873, he made an 
inventory but did not enter among his liabilities an amount of $10,- 
000 he owed his brother-in-law, Rascorny, and he admits that, by 
including that, he was bankrupt. That debt he conceals even from Here oonceal- 
his bookkeeper, who told a clerk of plaintiffs he could pay thirty SakespreMim^ 
shillings. The insolvency being clear, the intent to defraud appears **°" of fraud, 
from his concealment and his purchases. I find the case comes 
under section 92 of the Insolvent Act. On the second point it is 
argued that the plaintiffs having chosen their tribunal, namely by 
filing their claim with the assignee, they cannot now come before 
this Court for imprisonment. I cannot admit this. The assignee 
is merely an ofl&cer appointed to wind up the estate, as a sheriff or 
bailiff in other cases, and with the power to apportion among the 
recognized creditors, as the Prothonotary would draw up a report 
of distribution. It is true claims are contested before the assignee 
subject to appeal ; but the contestation relates merely to the 
distribution of the monies. For all matters beyond the assignee's 
duties, the ordinary Courts have their usual jurisdiction. The 
Insolvent Act does not restrict that jurisdiction, and the only means 
of stopping suits against a bankrupt is a discharge granted or a 
composition ratified by the Court. Sec. 66 of the Act, by refusing 
the collocation of costs incurred after an assignment, is an admission 
of the right of a creditor to continue any suit begun by him at his 
own cost. When a debtor does not obtain his discharge he is exposed 
to any actions his creditors may bring without prejudice to other 
creditors. Section 92 itself would not be complete if the condem- 
nation to payment did not accompany it ; the punishment of fraud 
and the terms employed rebut defendant's pretensions. Read the 
proviso at the end of the section, " provided always that in the suit 
** or proceeding taken for the recovery of such debt or debts, the 
** defendant be charged with such fraud and be declared to be 
** guilty of it by the judgment rendered in such suit or proceeding." 
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136. Nothing more is needed, in my opinion, to destroy defendant's pleft« 
But, says the defendant, the plaintiffs have already received a con- 
siderable sum from the assiji^nee on account of their debt. This 
amount must necessarily be deducted from the amount now claimed. 
The dividends which may be allowed plaintiffs must go to defendant's 
credit, and must be accounted for to him if he wishes to pay and 
avoid imprisonment, and the judgment will provide fw this. In 
default of payment he will be imprisoned" six months. 
Concealment The concealment and intent must exist at the time of the purchase, 
Ste?lrttoJ?f (*^ ^^ Garrett & Co., Insol., 28 Q. B. Rep. Ontario 266.) " It is not, 
purchase. << however, necessary in order to constitute fraud, that a man who 

*^ makes a false representation should know it to be false. It lA 
enough that it be false, if made without an honest belief, • • • • 
*^ and be made deliberately with intent to defraud.'^ Kerr, Fraud, 
12. There must be a fraudulent intent ; and this intent wDl be pre- 
sumed, where a man makes false statements with a view of benefiting 
himself, or misleading another. And this intent will be also pre* 
sumed where a man knowingly makes a false representation, or 
having insufScient grounds for believing it, whereby another is 
misled to his prejudice, although at the time of making it he may 
have had no intention to benefit himself, or to injure the person to 
whom the representation was made. Ibid. pp. 13 & 14. 

137. Whether the defendant in any such case appear 
and plead, or make default, the plaintiff shall be bound 
to prove the fraud charged, and upon his proving it, if 
the trial be before a jury, the judge who tries the suit or 
proceeding shall immediately after the verdict rendered 
against the defendant for such fraud, (if such verdict is 
Award oftm- 8^^®°)> ^^ ^ °^* before a jury, then immediately upon 
prisonmeBt. his rendering his judgment in the premises, adjudge the 
term of imprisonment which the defendant shaU undergo ; 
and he shall forthwith order and direct the defendant to 
be taken into custody and imprisoned accordingly ; but 
such judgment shall be subject to the ordinary remedies 
for the revision thereof, or of any proceeding in the 
case. 

The revision and appeal provided for in this sectioii sre subjeot to 
the delays^ and rules provided by section 128 <m<e. 

to be 1S8. Every Assignee, to whom an assignment is made 
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ing Larceny and other similar offences/^ and every provi- Sec. 138. 
sioD of this Act, or resolution of the creditors^ relating crimes by 
to the duties of an Assignee, shall be held to be a direc- **'^®®' 
tion in writing, within the meaning of the said seventy- 
sixth section ; and in an indictment against an Assignee, 
under any of the said sections, the right of property in 
any moneys, security, matter or thing, may be laid in 
" the creditors of the Insolvent {naming Aiw,) under the 
Insolvent Act of 1875,'' or in the name of any Assignee 
subsequently appointed, in his quality of such Assignee. 

For the " Act respecting Larceny, &c./' see 32 & 33 Vic. (1869), 
c. 21. 

130. Any Assignee who in any certificate required Punishment of 
by this Act shall wilfully misstate or falsely represent ing*iSSami».' 
any material fact for the purpose of deceiving the judge, ^***«™®^*- 
the creditors, or the Inspectors, shall be guilty of a misde- 
meanor, and shall be liable, at the discretion of the court 
before which he shall be convicted, to imprisonment for a 
term not exceeding three years. 

140. From and after the coming into force of this certain acts by 
Act, any Insolvent who, with regard to his estate, — orJ°**^^^*"*°^ 
any president, director, manager or employee of any 
copartnership, or of any incorporated company not 
specially excepted in the first section of this^ Act, with 
regard to the estate of such copartnership or company, 
who shall do any of the acts or things following with 
intent to defraud, or defeat the rights of his or its credi- 
tors, shall be guilty of a misdemeanor, and shall be liable, 
at the discretion of the court before which he is convicted, 
to punishment by imprisonment for not more than three 
years, or to any greater punishment attached to the 
offence by any existing Statute. 

If he does not upon examination fully and truly dis- Not iwiy dis- 
cover to the best of his knowledge and belief, all his deiivering%K)^ 
property, real and personal, inclusive of his rights and JI^^^^q^' 
credits, and how and to whom, and for what considera- 
tion, and when he disposed of, assigned or transferred the 
same or any part thereof, except such part has been 
really and bona fide before sold or disposed of in the way 
of bis trade or business, or laid out in ordinary family or 
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Sec. 140. household expenses, and fully, clearly and truly state the 
causes to which his insolvency is owing ; or shall not 
deliver up to the Assignee all such part thereof as is in 
his possession, custody or power, (except such part 
thereof as is exempt from seizure as hereinbefore provided,) 
and also all books, papers and writings in his possession, 
custody or power relating to his property or affairs ; 

If within thirty days prior to the demand of assign- 
ment, or the issue of a writ of attachment under this 
Act, he doth, with intent to defraud his creditors, remove, 
conceal or embezzle any part of his property, to the 
value of fifty dollars or upwards ; 

If, in case of any person having to his knowledge or 
belief proved a false debt against his estate, he fail to 
disclose the same to his Assignee within one month after 
coming to the knowledge or belief thereof; 

If, with intent to defraud, he wilfully and fraudulently 
omits from his schedule any effects or property whatso- 
ever ; 

If, vdth intent to conceal the state of his affairs, or to 
defeat the object of this Act or of any part thereof, he 
conceals, or prevents, or withholds the production of any 
book, deed, paper or writing relating to his property, 
dealings or affairs ; 

If, with intent to conceal the state of his affairs or to 
defeat the object of the present Act or of any part 
thereof, he parts with, conceals, destroys, alters, muti- 
lates or falsifies^ or causes to be concealed, destroyed, 
altered, mutilated or falsified, any book, paper, writing 
or security or document relating to his property, trade 
dealings or affairs, or makes or is privy to the making of 
any fa^e or fraudulent entry or statement in or omission 
from any book, paper, document or writing relating 
thereto ; 

If, at his examination at any time, or at any meeting 
of his creditors held under this Act, he attempts to 
account for the non-production or absence, any of his 
property by fictitious losses or expenses : 
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If, within the three months next preceding the demand Sec. 140. 
of assignment or the issue of a writ of attachment in oispodni of 
liquidation, he pawns, pledges, or disposes of, otherwise SS!^ "** ^ 
than in the ordinary way of his trade, any property, 
goods or effects, the price of which remains unpaid by 
him during such three months. 

When a bankrupt had in his schedule inserted a party as a creditor 
at whose suit he was then detained in custody, and it appeared that 
such party was not a creditor in any shape. Held : that this was a 
making of a fraudulent entry in a document with intent to defraud 
his creditors, (re Button, 33 L. T, Rep, 95), It would seem that 
obtaining goods upon credit and selling or pledging them imme- 
diately does not constitute an offence unless, from attendant circum- 
stances, fraud can be inferred. A loss resulting to the estate from 
the transaction makes no difference, (ex parte Manieoy 3 D. M. &Gt. 
602; s. c. D. M. &G. B. A. 270). Th€ language, however, of the last 
clause of this section seems wide enough to cover such a case, though 
the words ** otherwise than in the ordinary way of his trade " are 
likely to prove an obstacle in the way of a conviction. 

Upon an indictment against a bankrupt, an allegation that at the 
time of his eicami nation under the bankruptcy, he was possessed of 
certain real estate, and charging that at the time of his examination 
he feloniously did not discover when he disposed of such estate 
with intent to defraud his creditors, was held bad in arrest of judg- 
ment for not containing an averment that the bankrupt had in fact 
disposed of the estate, (JRegina v, Harris, 19 L. J. 11 M. C,)- 

141. Every offence punishable under this Act shall be offences against 
tried as other offences of the same degree are triable in trie<L*^ * ^^ 
the Province where such offences are committed. 

The corresponding'section of the Act of 1869 provided that such 
offences should be tried by a special jury, but omitted to provide the 
method for summoning and empanelling such a jury- This omission 
resulted in at least two notable failures of justice in Montreal 
alone. 

142. If any creditor of an Insolvent, directly or indi- creditors tak- 
rectly, takes or receives from such Insolvent, any pay- itlorfor ^rent- 
ment, gift, gratuity or preference, or any promise of pay- &| discharge, 
ment, gift, gratuity or preference, as a consideration or 
inducement to consent to the discharge of such Insolvent 

or to execute a deed of composition and discharge 
with him ; or if any creditor knowingly ranks upon 
the estate of the Insolvent for a sum of money not 
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Sec. 142. 3ue to him by the Insolvent, or by his estate, such cte^ 
Taking eonsid- ditor shall forfeit and pay a sum equal to treble the value 
^B^tSgto ^f ^^^ payment, gift, gratuity or preference so taken^ 
discbarge. receiveo or promised, or treble the amount improperly 

ranked for as the case may be, and the same shaJl be 
Penalty. recoverable by the Assignee for the benefit of the estate,, 

by suit in any competent court, and when recovered^ 

shall be distributed as part of the ordinary assets of the 

estate. 

Ponishment of 143. If, after a demand is made for the issue of a 
oewing^money, ^^* ^^ attachment in insolvency, or for an assignment 
£indS^°h* ^^ ^^® estate under this Act, as the case maybe, when 
same to as- such demand shall be followed by the issue of a writ of 
^ attachment or by an assignment under this Act, the Insol* 

vent retains or receives any portion of his estate or effects, 
or of his moneys, securities for money, business papers, 
documents, books of account, or evidences of debt, or any 
sum or sums of money, belonging or due to him^ and 
retains and withholds from his Assignee, without lawful 
right, such portion of his estate or effects, or of his 
moneys, securities formoney, businesspapers, documents^ 
books of account, evidences of debt, sum or sums dT 
money, the Assignee may make application to the judge 
by summary petition, and aft^r due notice to the Insol- 
vent, for an order for the delivery over to him of the 
lapriBonnent effects, documcuts, ormoucys so retained ; and in default 
fi^^beyiog ^f g^^jj delivery in conformity with any order to be 
made by the judge upon such application, such Insol- 
vent may be imprisoned in the common gaol for such 
time, not exceeding one year, as such judge may order. 

An insolvent received a sum of money during the interval between 
date of notice of meeting of creditors and the appointment of an 
assignee, and refused to pay it to the assignee, that this was '' retain- 
ing and withholding without lawful right," within the meaning of 
the Act, (in re Wdrmingtony ^ JoneSy assignee, 12 L. C. Jur. 237). 

nS^toto uleri. **^^' The deeds of assignment and of transfer, or in 
the Province of Quebec authentic copies thereof, or a 
duly authenticated copy of the record of the appoint* 
ment of the Assignee certified by the clerk or prothono* 
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tary of the court in which such record is deposited, under SkC. 144. 
the seal of such court, shall be prima facie evidence in 
all courts, whether civil or criminal, of such appoint- 
ment, and of the regularity of all proceedings aU|ra^e 
thereof and antecedent thereto. 

BUILDING AND JURY FUND. 

14«5. One per centum upon all moneys proceeding contribntion to 
from the sale by an Assignee, under the provisions of j^„^*fj|<i^ 
this Act, of any immovable property in the Province of Q^®*>eo- 
Quebec, shall be retained by the Assignee out of such 
moneys, and shall, by such Assignee, be paid over to the 
sheriff of the district, or of either of the Counties of Gasp6 
or Bonaventure, as the case may be, within which the 
immovable property sold shall be situate, to form part of 
the Building and Jury Fund of such district or county. 

146. The Governor in Council shall have aU the Governor in 

• J 1 J. u. • • J. J J. Council to have 

powers With respect to imposmg a tax or duty upon oertain powers, 
proceedings under this Act, which are conferred upon 
the Governor in Council by the thirty-second and thirty- 
third sections of the one hundred and ninth chapter of 
the Consolidated Statutes for Lower Canada, and by the 
Act intituled : An Act to make provision for the erection 
or r^air of Court Homes and Gaols at certain places in 
Lower Canada^ (18 Vict., chap. 112). 

Procedure in the case op Incorporated Companies. 

147. The provisions of this Act shall apply to the Provisions for 
estates of incorporated companies, not especially com^ij^ 
excepted in the first section of this Act, subject to the 
following modifications : — 

(1.) No writ-Qf..jtttacbment shall issue against the preliminary 
egfaitrP of an incorporated company except upon the order "®**®®* 
of the judge, and after notice of at least forty-eight hours* 
haarbeen^yen to such company of the application " for 
8uch j7rit. The judge in all cases where proceedings inauiry by 
have been adopted under this Act against an incorporatSi ■^«°®^ 
company, may, before granting a writ of attachment, 
order the Official Assignee to inquire into the affairs of 
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SeO, 14 7. the company, and to report thereon within a period not 
joint-Btock exceeding ten days from the date of such order : 

^mpan^oex- (^O Upon such Order it shall be the duty of such 
hiwt books, &c.(.Qjjjpany^ and of the president, directors, managers and 
employees thereof, and ©f ev^ery other person having 
possession or knowledge thereof, to exhibit to the Offi- 
cial Assignee, or to his Deputy, the books of account 
together with all inventories, papers, and vouchers 
referring to the business of the company, or of any other 
person ; and generally to give all such information as 
may be required by the Official Assignee to form a just 
estimate of the affairs of the said company ; and any 
Befyufti^tobe refusal on the part of the said president, directors, 

contempt o( '- •, ^j.vj.' u 

court. managers or employees of the company to give such 

information shall, on evidence of such refusal, be 

considered as a contempt of an order of the court or 

judge, and punishable by fine or imprisonment or by 

both at the discretion of the judge : 

After Beryioe of (3.) From the time the above order is served upon the 

JJ^^f^^^^JPJJjy company, the president, directors, managers and em- 

lyintruat ployecs thereof, and all other persons having the control 

or possession of its affairs or property, shall hold the 

estate and property of the said company upon trust for 

the creditors of the said company, and shall be bound to 

account for all the properly of the said company under 

the same obligations, liabilities, and responsibilities as 

trustees appointed by courts of law or equity in the 

several Provinces, or as guardians and sequestrators in 

the Province of Quebec are bound : 

Meettogofcre- (4.) Upon the report of the Official Assignee or 

ditore^maybe ^jefore any order is given for the examination into the 

afiairs of the company, as herein provided, the judge 

may order that a meeting of the creditors be called and 

held in the manner provided for by this Act for the first 

meeting of creditors, at which meetuig the creditors 

present, who shall verify their claims under oath, may 

RcMdatioiii pass such resolutions either for the winding up of the 

^^'^^ afiairs of the company or for allowing the business 

thereof to be carried on as they may deem most advan- 
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tageous to the creditors; and may also appoint twoSEC. 147. 
Inspectors and indicate the mode in which the business Joint-stock' 
of the company should be wound up or should be con- ^^^ ^' 
tinued : 

(5.) The resolutions so adopted shall be submitted to Resoiutiona to 
the judge at the time and place appointed at the meeting, jlfd^^™*"®**^ 
and at least forty-eight hours notice shall be given by the 
Official Assignee to the company of the time and place 
so fixed: 

C6.) The ludse, after hearinff such creditors as may bePowewofjudge 

X XT. A • J xu A in relation 

present, the Assignee and the company, may connrm, thereto. 
reject, or modify the said resolutions ,• and he may order 
the immediate issue of a writ of attachment to attach the 
estate of the company, or direct that the issue of such 
writ shall be suspended for a period not exceeding six 
monthsj^-during which period he may order that theordermaybe 
Official Assignee or the Inspectors (if any have been °**^® ^^ ^^^«®- 
appointed by the creditors) shall exercise a general 
supervision over the estate and business of the said 
company by requiring from the president, directors, 
managers and employees of the company, such periodi- 
cal accounts and statements of the business done and 
of the moneys received and expended or disbursed since 
the last statement as may be required by the said 
Inspectors or the said Official Assignee to obtain a 
proper knowledge of the affairs of the company: 

(7.) The judge may also, if he deems it for the advan- Receiver my 
tage of the creditors, appoint a Receiver charged with ^ ^^^^^^ • 
such duties as to the superintendence or management of 
the affairs of the company as may be imposed upon him 
by the order of the judge ; and who shall also assume 
and be invested with all the powers vested in the direc- 
tors and stockholders respecting the calling in and col- 
lecting of the unpaid stock of the company, and subject 
to such orders and directions as he may, from time to 
time, receive from the judge : 

(8.) Such Receiver shall account, whenever ordered by to render ao- 
the court or judge, for all moneys or property he may ®°^°*- 
have received from the estate: 
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Sec. 147. (9.) Before the expiration of the rix months next after 
joiBt-flCoek such order, the Official Assignee or the Receiver, as the 
i^her'meet- ^^ "^7 ^^^ ^^^ causc another meeting of the creditors 

Inir within six tO bc Called : 

rwiiierdeiaj (10.) On the resolutious adopted at such meeting the 
mmybegruitied ju(]ge may either grant a further delay not exceeding 
six months, or cause a writ of attachment to issue at 
the instance of any creditor or creditors. 
^^^^^^ *™ (ll.Wf, at the expiration of such prolonged delay, the 
estate of eom- demands made upon the company to place it in liquida- 
^romidap. tiou havc not been satisfied, the iudge shall order the 
issue of a writ of attachment: and the estate of the said 
company shall be wound up under the provisions of this 
Act, unless the creditor or creditors entitled to such writ 
shall consent to a further delay. 
JJjdgem^mo. (12.) Nothing in this section shall prevent the judge, 
before the expiration of the delays he may have granted 
un<ler the preceding sub-sections, from cancelling the 
orders so given by him, and from ordering the issue of a 
writ of attachment or from releasing the company from 
the efiect of any such order, as circumstances may 
require : 
offieemofeom- (13.) The president, directors, managers or other offi- 
PMiy inay ex- ^^^ ^^ employccs of thc compauy, and any other person, 
may be examined by the Assignee or by the judge on the 
afl^irs of the company, and each of them shall, for refusal 
to answer questions put in reference to the business 
within his own cognizance, be liable to the same penal- 
ties as ordinary traders refusing to answer questions put 
under the provisions of this Act: 

(14.) The remuneration of the Official Assignee and of 
«^«^^— « ^j^^ Receiver for services performed under the preceding 

sub-sections shall be fixed by the judge. 

Company may (15.) Nothing in the preceding sub-sections shall pre» 

nSltpOTiSg^vent the president, directors, managers or employees of 

*^y- the company, ,onJieing duly authoriz ed to^thgt eflffjct^ 

from making an assignment of the^eState^ such company 

to an Official Assignee in the form provided for by this 

Act, before the expiration of the delays which may havQ 

been granted to such company by the court or judge. 
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148. The foregoing provisions of this Act shall comeSfiC. 148, 
into force and take effect upon, from and after the first commenop. 
day of September, in the present year, 1S75, and not be- JSSJf ^^^rSST 
fore, except in so far as relates to the appointment of '****»»' 
OflBcial Assignees, and the making and framing of rules, 

orders and forms, to be followed and observed in pro- 
ceedings under this Act, with respect to which the 
said provisions shall be in force from the time of the pass- 
ing of this Act. 

149. "Tic Insolvent Act qf 1864,*' and the Act toin8oiT«iA«te 
amend the same passed by the Parliament of the late Jin*^"** ^*^ 
Province of Canada in the twenty-ninth year of HerJ^^^XS^ST 
Majesty's Reign, " The InsolvctU Act of 1869,^ the Act^ ^"d^r.^^Jj 
amending the same passed in the thirty-third year of septeiiii>er an<t 
Her Majesty's reign, and the Act amending the samesavhigM^iiB^ 
passed in the thirty-fourth year of Her Jlajeatj's Reign, Kd^ttS. 
and the Act passed in the thirty-seventh year of Her 
Majesty's reign, continuing the same, the Act passed by 

the legislature of Prince Edward Idand in the thirty- 
first year of Her Majesty's reign, chaptered fifteen, 
intituled :— " An Act for the relief qf unfortunate debtorsj^ 
and the several Acts amending and continuing the same 
which are in force in the said Province of Prince 
£dward Island, which are mentioned in and continued 
by the last mentioned Act passed in the thirty-seventh 
year of Her Majesty's reign, the Act of the legislature of 
the Colony of Vancouver Island, passed in the year 
1862, and intituled : " An Act to declare tlie latO relatim 
to Bankruptcy and Insolvency in Vancouver Island and its 
dependencies^^ and the Act of the legislature of the Colony 
of British Columbia, passed in the year 1865, and inti- 
tuled : " An Ordinance to amend tlie law relative to Bank* 
rupicy and Insolvency in British Columbiay^^ and aJlActa 
of the said legislatures, or either of them 5 amenHinglhe 
same, are jiereby continued in force to the first day of 
SepteinBer in Ihe present year 1875, after which date 
the same shall be repealed^ except so faFaa regards pro- 
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Sec. 149. ceedings commenced and then pending thereunder, and 
Fonner also as regards all contracts, acts, mattera--aBd things 

insoiyentaots. jj^q^^q ^nd done befofe sucBT rejjed^^to which the said 
Acts or any of the provisions thereof would have applied 
if not so repealed, and especially^^ch as are contrary to 
the provisions of the said Acts^ tiaving reference to fraud 
and fraudulent preferences, and to the enregistration of 
marriage contracts within the Province of Quebec ; and 
as to all such contracts, acta,_matters and things, the 
provisions of the said Act s sha ll remain in force, and 
shall be acted upon as if this AcJ had never been passed : 
Sooedure nn-\ P^'ovided always, that as respects matters of procedure 
Bppi^Vnd*Bu,i?®^^^yj *^® provisions of this Act shall, upon and after 
unSttwid** tti ^ ®^^^ ^^^ ^^y ^^ September, in the present year, 
' 1875, supersede those of the said Acts even in cases 
commenced and then pending, except cases pending 
before any OflScial Assignee, in his judicial capacity : 
^j^tej^ And all securities given under the said Acts shall remain 
valid, and may be enforced, in respect of all matters 
and things falling within their terms, whether on, before 
or after the day last aforesaid ; and especially all securi- 
ties theretofore given by OflScial Assignees shall serve and 
avail hereafter as if given under this Act. All other 
ineonsisteiit Acts and parts of Acts now in force in any of the Pro- 
lots repealed, yjjj^^g ^^ which this Act applies, which are inconsistent 
with the provisions of this Act, are hereby repealed. 

Held, that the Act of 1869 regulates the procedure^ after its passage, 
in Insolvency proceedings commenced under the Act of 1864, and 
consequently that the discharge of an insolvent, who had made an 
assignment under the Act of 1864, intituled : ** The Insolvent Act, 
1869," was valid, (Carnegie v. Tuer, 6 P. R. 166; C.L. Chamb. 
Dalton, C. C. & P. j Rob. & J. Dig. 463.) 

Act to apply to ISO. The foregoing provisions of this Act shall apply 
Yinoeiofciui- to each and every the Provinces in the Dominion of 
^^ Canada. 

certidn pro- Iffl. The provisions of ** The Insolvent Act of 1869,'' 
^?i. wfto** applied by Schedule A of the Act thirty-fourth Victoria, 
Sl^uSoirt'" chapter thirteen, to Insolvents resident in the Province 
Begtember. of Manitoba, shall continue to apply to such Insolvents, in 
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the case of composition and discharge mentioned in theSEC. 152. 
said provisions, until the said first day of September, 
1875, until which day the said provisions are hereby 
continued in force for that purpose, and upon, from and 
after the said day the same shall be repealed, subject to 
the like exceptions and provisions as are made in the 
next preceding section but one, as to the Acts and laws 
repealed by the said section ; and in the provisions so 
continued in force " The Court ^ shall mean the Court of** court" and 
Queen's Bench of Manitoba, and "The Judge" shall I'o^SflSl; ""^^ 
mean the Chief Justice or one of the Puisn^ Judges of 
the said Court. 

ISfi. This Act shall be known and may be cited as abort ttoe. 
" The Insolvent Act of 1875/^ 



RULES OF PRACTICE AND TARIFFS OP FEES 

IN THE PROVINCB OF QUEBEC* 

ttuUs and Orders and Tariff of Fees made by the Judges of the 

Superior Court for Lower Canada^ under and by virtue of the 

Statute 27 and 2S Vict,, cap. 11, intituled: " An Act respecting 

Insolvefncy" 

Bee sections 122 and 124 of the Insolvent Act of 1875, p. 164-3 ante. 



1. There shall be assigned in the court house of each judicial Rooms to to set 
district at which the sittings of the superior court are heldj two *P*"* 
rooms for matters in insolvency, one in which the sittings of the 

judge shall be held, and the other for the office of the clerk in in- 
solvency. 

2. All judicial proceedings in insolvency shall be had and con- Hoars of sit- 
ducted in the said court room alone, and not elsewhere j and the °^' 
sittings of the judge shall commence at 11 A» M,> or at such hour as 

the judges or judge in each district shall hereafter appoint^ and 
shall continue till the business of the day shall be completed) or until 
the judge shall adjourn the same. 

3. The clerk's office shall be kept open every juridical day, from Clerk in insol- 
9 A. M. to 4 P. M., and shall be attended during that time by a^ 

clerk appointed by the district prothonotary, and who shall be 
known as " The Clerk in Insolvency*" 

4. To ensure regularity of proceedings at the sittings of the Order of bnsl* 
judgeS) the business shall be conducted in the following order i 

1. Meetings of creditors J 

2. Motions ; 
8. Bules nisi^ 

4. Petitions) except as hereinafter mentioned | 

6. Proceedings on applications for discharge of insolvents } 

6. Proceedings on applications for discharge of assignee i 

7. Appeals k 

5. Proceedings before a judge or court may be conducted by the Who may ooii* 
insolveut himself, or by any party having interest therein, or by ii^» ^'*^**®^' 
their attorney ad litem^ admitted to practice in Lower Canada, and 

by no other person^ 
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$, Ail niotioTi8> petitions and claitna, and all papefe in tlife nature iFowa oTpap^*. 
«f pleadings in insolvency shall be intituled : **In Insolvency for the 

District of In the matter of. Insolvent, and . . 

Claimant, Petitioner or Applicant," as the case may be, plainly 
written, without interlineations or abbreviations of words ; and the 
subject or purpose thereof shall be plainly and coi^cisely stated. 
They shall also he subscribed by the petitioner, applicant or 
claimant, or by his attorney ad litem for him. And they shall be 
subject to the ordinai-y rules of procedtire of the superior court in 
respect of similar papers, as regards the names and designations of 
the parties, and the mode in which th^y shall be docketed and 
filed. 

7. No paper of any description shall be received or filed in any papers to be 
case, unless the same shall be properly numbered and intituled in endorsed, 
the case or proceeding to which it may refer or belong ; and be also 
endorsed with the general description thereof, and with the name 

of the party or his Attorney ad litem filing the same^ 

8. In all appealable matter in dispute, the pretensions of the Proceedings to 
parties shall be set forth in writing, in a clear, precise and intelligible *° writing. 
Tnanner, and the notes of the verbal evidence taken before the 
assignee shall be plainly written, shall be signed by the witness, if 

he can write and sign his name, and shall be certified by the 
assignee, as having been sworn before him. And in the event of an 
appeal, the Assignee shall make and certify a transcript from his 
register of the proceedings before him in the manner appealed from. 
And he shall also make and certify a list of the documents composing 
«uch proceedings and appertaining thereto, and shall annex such 
transcript and list to such documents with a strong paper or parch- 
ment cover, before producing the record before the judge, as 
"required by the said act. 

9. All proceedings before a judge or court shall be entered daily, Dockets to be 
in order of date, in a docket of proceedings, to be kept by the clerk ^^P'- 

for each case ; and shall from time to time, and until the close of the 
estate, be fairly transcribed in registers suitable therefor, which 
ehall be kept and preserved by the prothonotary, in the same man- 
ner as the registers of proceedings of the superior court. 

10. No demand, petition or application of which notice is required Notice of pro* 
to be given, either by the provisions of the said act or by an order of *f®^Jj**^* ^ ^ 
the judge or court, shall be heard until after such notice shall have 

heen given, and due return thereof made and filed in the case^ 

11. Except where otherwise limited and provided by the said act Delay for pro- 
and upon good cause shewn, the time for proceeding after notice ^^]JS°^*y ^ 



2ia 

theveof has been given, may be enlarged by the Judge or court 
whenever the rights of parties interested may seem to require it f&r 
the purposes of justice. 
Compntotion of 12. Whenever a particular number of days is prescribed for the 
^* doing of an act in insolvency, the first and last day shall not be 

computed nor any fractions of a day allowed ; and when the last day 
shall fall upon a Sunday or holiday, the time shall be enlarged t^ 
the next juridical day. 
Affidavits, 13. All affidavits of indebtedness made by a creditor or by the 

clerk or agent of a creditor, shall set forth the particulars and nature 
of the debt, with the same degree of certainty and precision as is 
required in affidavits to hold to bail in civil process in the courts of 
Lower Canada. 
Writs of atticb- 14. All writs of attachment issued under the said act, shall, as 
^"^^ issued, be numbered and entered successively by the clerk in a 

book, to which there shall be an index, and to which access for 
examination or extract shall be had gratis , at all times during office 
hours. 

16. Every such writ shall describe the parties thereto, in the same 
manner as they are described in the said affidavits of debt ; and the 
declaration accompanying the said writ shall be similar in its form 
to the declarations required to be filed in ordinary suits in the supe* 
rior court. 

16. No such writ shall issue until after the affidavit of debt upon 
which the writ is founded, shall have been duly filed in the clerk's 
office. 
Serrioeof 17. All services of writs, rules, notices, warrants and proceedings 

orother Uterate in Lower Canada, except otherwise specially prescribed by the said Act, 
^*®"®^* may be made by a bailiff of the superior or circuit Court, whose cer- 

tificates of service shall be in the form required for service of process 
in the said courts ; or by any literate person, who shall certify his 
service by his affidavit ; and in either case, the manner, place and 
time of such service shall be described in words, and also the distance 
firom the place of service to the place of proceeding. 

18. All services of writs, rules, notices, warrants or other pro- 
ceedings, shall be made between the hours of 8 a. m. and 7 p.m., un- 
less otherwise directed by a Judge or Court upon good cause shewn. 
S^tom of writs. 19. Writs of attachment need not be called in open court, but 
shall be returned on the return day into the clerk's office, and shall 
be there filed for proceedings thereon, as may be advised or directed. 
20. Every day, except Sundays and holidays, shall be a juridical 
day for the return of said writs, and for judicial and court proceed- 
ings. 
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21. The sheriff to whom the writ of attachment shall be direct- Sheriff need 
ed shall not be required to make any detailed inventory or procha "©nto^^ ^^ 
verbal of the effects or articles by him attached nnder such writ ; but 

a full and complete Inventory of the Insolvent's estate, so attached 
by the sheriff, shall be made by the assignee or person who shall be 
placed in possession thereof as guardian under such writ ; by sorting 
and numbering the books of account, papers, documents and vouch- 
ers of the estate, and entering the same, with the other assets and 
effects thereof, in detail, in a book for the same, which shall be called But assignee 

** The Inventory of the Estate of ," and which shall be 

filed by the said assignee or person in possession, on the return day 
of the said writ, as required by the said act ; and the said inventory 
shall be open for examination or extract at all times during office 
hours, gratis, 

22. Immediately upon the execution of the voluntary deed or in- Notice of as- 
strument of assignment to the assignee, he shall give notice thereof**'^™ 

by advertisement in the form D of the said act, requiring, by such 
notice, all creditors of the insolvent to produce before him, within 
two months from the date thereof, their claims, specifying the 
security therefor, with the vouchers in support of such claims, as re- 
quired by such notice. 

23. The clerk shall prepare for the judge or court, a list of matters List of pend- 
pending, or ready and fixed for proceeding on each day, following {Sfs?'****^**^" 
therein the order of procedure prescribed by the 4th rule, which list 

shall be communicated to the judge on the previous day. 

24. The record of proceedings in each case shall at all times during 
ofi&ce hours, be accessible, at the clerk's office, to creditors and 
others in interest in such cases, for examination or extract therefrom, 
gratis. And in like manner the minutes of meetings of creditors, and 
the registers of proceedings, together with the claims made and the 
documents in possession of the assignee, shall also be accessible to 
creditors and others in interest in the case, at convenient hours, daily, 
to be appointed by the said assignee. 

25. The Assignee shall, from time to time, under order of date, and Assignee to fll« 
within twenty-four hours after the proceedings had before him, file J^dings^^'^*^ 
in the said clerk's office, a clear copy under his signature as such 

assignee, of such proceedings, together with a copy of the several 
newspapers and official gazette, in which he shall have caused 
notices of such proceedings to be advertised, which said copy and 
newspapers shall form part of the record of proceedings of the parti- 
cular case. 
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Returns of 26, The assignee shall, on the third juridical day of each months 

a^fgneJs *^^' ^® BhM have commenced to deposit estate moneys in a bank 

hanos. or bank agency, as required by the said act, file of record in the case 

an account of the estate, shewing the balance thereof in his hands, 
or under his control, made up to the last day of the preceding month. 
And no moneys so deposited shall be withdrawn without a special 
order of the court, entered in the docket of proceedings in the case, 
or upon a dividend sheet prepared and notified, as required by the 
said Act, or unless otherwise ordered by the creditors, under the 
powers conferred upon them by the said act. 



TARIFF OF FEES IJ^ IlSrSOLYENCY, FOR THE PRO- 
YINCE OF QUEBEC. 



IN PROCEEDINGS FOR COMPULSORY LIQUIDATION,. 



ON BEHALF OF THE PLAINTIFFS, 

If not contested : 

lets. 

To the prothonotary for writ of attachment, 1 80 

Do. copy of writ, .30 

Sherifi^ for warrant, 2 60 

Copies of warrant, each 60 

All proceedings by the sheriff* or his agent or messenger in 

the seizure and return, exclusive of mileage, 2 00 

Guardian, per day, 1 00 

Do. making up inventory and statements, to be subject 
to taxation by the judge : 

To the prothonotary on return of writ, 6 00 

Crier's fee on return, 80 

To the-prothonotary for copy of order for meeting, 60 

To the prothonotary for meeting, 1 00 

To the prothonotary for each copy of judgment appointing 

official assignee, 60 

Attorney's fee for conducting proceedings to appointment of 

official assignee, 30 00 

If contested, additional fees : 

To the prothonotary on inscription, 2 00 

To the prothonotary on every witness examined for plaintiff, 

exceeding two in number, 30 
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' $Ct0. 

And for each sabeequent^deposition exceeding 400 words in 

length, for every 100 words, 10 

Attorney's fee, additional, 20 00 

Counsel fee at enquete, 10 00 

ON BEHALF OF THE DEFENDANTS, 

If not contested : 

Attorney's fee for appearance, 10 00 

If contested additional fees : 

To the prothonotary on filing petition in contestation, 6 00 

On every witness examined for defendant, not exceeding two 

in number, 30 

And for each subsequent deposition exceeding 400 words in 

length, for every 100 words, 10 

Attorney's fee, additional, 20 00 

Counsel fee at enquete, 10 00 

ON VOLUNTARY ASSIGNMENTS. 
To the prothonotary for filing and entering deed, 2 00 

ON PETITIONS, OTHER THAN PETITIONS IN 
APPEAL, IN CONTESTATION OF PROCEED- 
INGS FOR COMPULSORY LIQUIDATION, OR 
FOR EXAMINATION OF DEBTOR : 

To the petitioner's attorney on every petition, not contested,... 6 00 

If contested, without enquete, 10 00 

If contested, with enquete, , . . 16 00 

To the respondent's attorney — 

If contested, without enqudte, 8 00 

If contested, with enqu§te, , 12 00, 

To the prothonotary — 

Filing petitions, , . , , 2 00. 

Copy of order, , . , 60. 

If contested on filing contestation, 2 00 

If there be an enquete, for every deposition, 30 

For all words over 400 in any deposition, per 100, 10. 

ON PETITIONS IN APPEAL TO A JUDGE : 

To the assignee for transcript of record and making up 

record and attendance before the judge, ......,,..,,..., 6 00 
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To the prothonotary— 

$cte. 

Filing petition, 20 

Remission of record, 1 00 

To the attorney for the petitioner— 

If not contested, 10 00 

If contested, 20 00 

To the attorney for the respondent, 16 00 

ON PETITIONS FOR ORDER FOR EXAMINATION OP 
DEBTOR OR FOR OTHER PERSONS RESPECT- 
ING THE ESTATE AND EFFECTS OF THE 
INSOLVENT : 
^* To the petitioner's attorney, 2 60 

To the prothonotary, for order to serve, 60 

ON CLAIMS. 
To the attorneys — 

For every chirographic claim, without security, 1 00 

For every chirographic claim, with security, 2 00 

For every hypothecary claim, if not contested, 6 00 

To the assignee — 
On every chirographic claim and hypothecary claim, not 

contested, #10 

ON CONTESTATION OF CLAIM. 
WUhoui EnquiU: 

To claimant's attorney, 10 00 

To contestant's attorney, 10 00 

Wiih Enqtate, addUUmal, 

To claimant's attorney, 20 00 

To contestant's attorney, 20 00 

To the assignee — 
For every witness examined on the contestation of a 

claim, 26 

On inscription of contestation for argument 2 00 

ON CONTESTATION OF DIVIDEND SHEETS. 
The same fees and disbursements to counsel and to 
assignee as on contestation of claim. 

DISCHARGES. 

On application fob Discharge by the court, for confirma- 
tion of discharge, or for annulling discharge : 
To the applicant's attorney — 
If not contested, 16 00 
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f Ctfl, 

If contested, without enquSte, 25 00 

If contested, with enqu^te, 35 00 

To the respondent's attorney — 

If contested, without enquete, 15 00 

If contested, with enquSte, 25 00 

To the prothonotary — 

Filing application, 2 00 

Every deposition, 30 

All words over 400 in each deposition, per 100, 10 

MISCELLANEOUS, 

To the attorneys, prothonotaries and bailiffs, fees and disburse- 
ments on all rules, motions, copies of rules, judgments, 
and orders, commissions rogaioiresy and other incidental 
matters according to the same rates as are allowed by the 
present tariff in first class actions in the superior court. 

All necessary disbursements for advertisements and notices. 

IN ONTARIO. 

General Order of December^ 1864, and Tariff of Fees for Insolvency 
Proceedings in Upper Canada, Promulgated by the Judges of the 
Superior Courts of Common Law, and of the Court of Chancery y 
under 27 and 28 Vieioria, c. 17. 

See sections 123 and 124 of Insolvent Act of 1875, p. 164. ante. 

Whereas it is provided by the Insolvent Act of 1864, amongst 
other things, that the judges of the superior courts of common 
law, and of the court of chancery in Upper Canada, or any of them, 
of whom the chief justice of Upper Canada, or the chancellor, or 
the chief justice of the common pleas, shall be one, shall have 
power to fix and settle the costs, fees and charges which shall 
be had, taken or paid, in all cases and proceedings under the 
eaid act, by or to attorneys, solicitors, counsel, ofiicers of courts, 
whether for the officers or for the crown, as a fee for the fee fund, 
or otherwise, sheriffs, assignees, or other persons, whom it may be 
necessary to provide for ; 

And whereas the Chief Justice of Upper Canada, and the judges 
of the superior courts of common law and equity, at Toronto, 
have assumed the duty so imposed upon them ; 

In pursuance, therefore, of the power so contained in the Insolvent 
Act of 1864, the following table of costs has been framed by the 
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Chief Justice [and judges, and it is hereby declared, determined> 
and adjudged,, that all and singular the costs and fees mentioned 
in the said table, and no other or greater,^ shall be allowed on 
taxation, or taken or received, by any counsel or attorney, sheriff oa* 
oflScer, respectively, for any services rendered under the said In- 
solvent act of 1864. 

Toronto, December 19, 1864. 

TARIFF. 

Fees to Solicitor or Attorney, as between jparty and party^^ and also 
as between Solicitor and Client. 

$ cts 
Instructions fOr voluntary assignment by debtor, or for 
compulsory liquidation, or for petition, where the 
statute expressly requires a petition, or for brief, where 
matter is required to be argued by counsel, or is 
authorised by the judge to be argued by counsel, or 

for deeds, declarations, or proceedings on appeal. » 2 00 

Drawing and engrossing petitions, deeds, affidavits, no- 
tices, advertisements, declarations, and all other 
necessary documents or papers when not otherwise 
expressly provided for, per folio of 100 words, or 

under ; 20 

Making other copies when required 10 

When more than Jive copies are required of any notice or 
other paper, five only to be charged for, unless the 
notice or paper is printed, and in that case printer's 
bill to be allowed in lieu of copies, drawing schedule, 
list, or notice of liabilities, per fo)io, when the number of 

creditors does not exceed twenty 20 

When the number of creditors therein exceeds twenty, then 

for every folio of 100 words over twenty 10 

Every common affidavit of service of papers, including 

attendance ., , * 60 

Every common attendance 60 

Every special attendance on judge 2 00 

For every hour after the first 1 00 

(To be increased by the judge in his discretion^) 
Every special attendance at meetings of creditors, or before 

assignee, acting as arbitrator 1 ©• 

Fee on writ of attachment agajnst estate and effects of 

insolvent, including attendance...^ ,^.^ .^..^,s .**..** 2 OO 
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$ cts. 

Fees on rule of court or order of Judge 1 00 

Bee on sub ad test, including attendances 1 00 

Fee on sub duces tecumy including attendance 1 26 

Andy if above 4 folios, then for each additional folio, over such 

4 folios 10 

Fee on every other writ 1 00 

Every necessary letter 60 

Costs of preparing claim of creditors, and procuring same to 

be sworn to, and allowed at meeting of creditors, in 

ordinary case, where no dispute 1 00 

Costs of solicitor of petitioning creditor, for examining claims 

filled up to appointment of assignee, for each claim so 

examined 50 

Cost of assignee's solicitor for examining each claim required 

by assignee to be examined 60 

Preparing for publication advertisements required by the 
statute, including copies and all attendances in relation 

thereto 1 00 

Preparing, engrossing, and procuring execution of bonds or 

other instruments of security 2 00 

Mileage for the distance actually and necessarily travelled, per 

mile 10 

Bill of costs ; engrossing, including copy for taxation, per folio 20 

Copy for the opposite party 60 

Taxation of costs 60 

No allowance to be made for unnecessary documents or papers, or 
for unnecessary matter in necessary documents or papers, or fbr 
unnecessary length of proceedings of any kind. In case of any 
proceedings not provided for by this tarifi^, the charges to be the same 
as for like proceedings, as in the tariffs of the superior courts. 

COUNSEL. 

Fee on arguments, examinations, and advising proceedings, to be 
allowed and fixed by the judge as shall appear to him proper under 
the circumstances of the case, 

FEE FUND. 

$ cts 
Every warrant issued against estate and effects of Insolvent 

debtors 1 00 

Every other warrant or writ , 30 

Every nummary rule, order or flat, *,....*.......*.., 30 



218 



^ 



$Ct8. 

Every meeting of creditors before judge 60 

If more than an hour 1 00 

If more than one on same day, $2.00 to be apportioned 

amongst all. 

Every affidavit administered before judge 20 

Every certificate of proceedings by judge of county court for 

transmission to a superior court or judge thereof 50 

Every bankrupt's certificate 1 00 ^BJ 

Every taxation of costs 16 -^B 

PEES TO CLERK. 

$ cts ^^ 

Every writ, or rule, or order 60 ^CI3) 

Filing every affidavit or proceeding 10 ^kJ) 

Swearing affidavit 20^C:^0 

Copies of all proceedings of which copy bespoken or required, 

per folio of 100 words 10 ^ 

Every certificate 30 " 

Taxing costs 50^I>0 

Taxing costs and giving allocatur 65 ^c^5 

For every sitting under commission, per day 1 00 ^CW) 

If more than one on same day, $2.00 to be apportioned 
amongst all. 

Fee for keeping record of proceedings in each case 1 OO-* 

For any list of debtors proved at first meeting, (if made.) 60 -* 

For any list of debtors at second meeting 50 -* 

Any search 20 -^^30 

A general search relating to one bankruptcy, or the bank- 
ruptcy of one person or firm 50 -^DD 

SHERIFF. 
Same as on corresponding proceedings in superior courts. 

WITNESSES. 
Same as in superior courts. 



RULES OF PRACTICE, NOVA SCOTIA. 



No special rules of practice in Insolvency, have been laid down by 
the Judges in Nova Scotia. 
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TABIFF OF FEES IN INSOLVENCY IN THE PROVINCE 
OF NOVA SCOTIA. 

Insoltent Act, 1869. 

It is ordered, under and by virtue of the 32 and 33 Vic, c. 16, in- 
tituled : "An Act respecting Insolvency," sec. 139, that until further 
direction therein, the same costs, lees, and charges, shall or may be 
had, taken, or paid by and to Judges of Probate, Counsel, Attorneys* 
Solicitors, and Sheriffs, as are now payable to and taken by them in 
the Supreme Court and Court of Probate in this Province, under and 
by virtue of the Acts in that behalf. 

Halifax, 13th Sept., 1869. 

(Signed,) W. Young. 

J. W. Johnston. 
W. F. DesBarres. 

L. M. WiLKINS. 

I, James Walton Nutting, of the city of Halifax, in the province 
of Nova Scotia, prothouotary in and for the county of Halifax, of the 
supreme court of said province, do hereby certify that the foregoing 
paper writing, headed " Insolvent Act, 1869," contains a true copy of 
an order made by the chief justice and assistant judge of said court, 
whose names are thereunto subscribed, regulating the costs and fees 
to be charged in said province under said act. 

(Signed) J. W. Nutting, Prothy. 

Halifax, 29th October, A. D. 1869. 



The fees of the Judge of Probate for his services in Insolvency 
were fixed by an order of the Judges of the Supreme Court in Sep^ 
tember, 1870, and are as follows : 

$ cts. 
Where the value of the insolvent estate does not exceed $800, 
and the judge has been called upon therein. In full of all 

fees 6 00 

In cases beyond that value. 

Every warrant or attachment including order therefor 1 00 

Every order confirming or annulling discharge of Insolvent 

and the hearing thereon 5 00 

Signing every other order 40 
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$ cts. 

Administering every oath 20 

Testimony taken by the judge in writing, per folio 20 

Attending every meeting of creditors 1 00 

If more than one hour, for every subsequent hour 1 00 

Not to exceed in any one day 5 00 

Attending personal examination of insolvent 5 00 

Every hearing under sees. 15 and 26 6 00 

Transmitting appeal with statement of decision 5 00 

Examining and taxing costs 50 

The fees allowed to registrars, proctors, advocates, Ac., are the 
same as in the probate court. These will be found in full in the 
Revised Statutes of Nova Scotia, Fourth Series, pages 618, 619 and 
620, 

REGISTRARS' FEES. 

$ cts. 

Where the estate does not exceed $400, in full of all fees 4 00 

Over $400-$S00 6 00 

For filing every paper 07 

Probate of will and letters of administration and entry of 

order therelor, where estate is under $S00 3 50 

Above ^.'^OO anvl less than $4000, and entry of order therefbr. . 9 50 

F-^eiters of guaniianship or <i'f colh'gend wni and entry of order. 2 00 

Copy of will and prolate, per folio 10 

For prejviring bond in all necessary cases 80 

Preparing cit«iion and seal.. ., 40 

Each copy theivv»f 20 

Pre|.v8iring neceissary al^idavitis, each 20 

Filing every warrant and j;t\^l 50 

Filing ever\* oertiiicato of license to sell real estate 1 00 

For all copies of jva^x-rs, jx-r folio 10 

For every cortilicate and /Vtfcwwjt |>o/«jr#afeai 1 00 

For entry of eviery decree in registry book and of every order 

mM sjxvia 1 iv provideil for }vr folio 10 

Kvt^ry search or insjxvtion o:' documents , 20 

Prej,"*aring sub^vvna aiid 5«eal 40 

Filing each ticket for the same 10 

Filing every or <^>r'^Jr i^pival , 40 

Pre|"«.nng every oxc^-'utiv^n* attach n>ent, or other pfix«!8s not 

sjy>cially piv^vi^ievi tor* aivi entrr of order thereior 40 

Filing exTTv docTv^ % 00 

Kven ivnth a.imini^cT^i by h:m 20 

Taxing cost? , » ,.., 50 
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PROCTOR AND ADVOCATE. 

Taking instructions for client to commence or defend proceed- 
ings in probate court 2 00 

Preparing every petition 1 00 

Preparing every allegation or other paper necessary to be pre- 
pared by him, including accounts, per folio 20 

Every additional copy thereof, per folio 10 

Every necessary attendance on judge 1 60 

Every hearing or argument before the judge not less than two 
dollars and fifty cents, nor more than $10, at the discretion 
of the judge. 
Serving every notice or other paper on each person . . » 20 

SHERIFF OR OTHER MINISTERIAL OFFICER. 

Serving citation or other process (subpoena excepted) on each 

person 60 

Posting up the same in three public places directed by the 

judge 1 00 

Serving subpoena on each person 20 

Travelling fees, per mile 10 

APPRAISERS' FEES. 

For appraising the estate of a deceased person not to exceed, 

for each day he shall be actually employed 2 00 



TAEIFF OF FEES IN NEW BEUNSVVICK. 

In pursuance of the power given by " The Insolvent Act of 1869,'* 
the following table of fees and charges has been fixed and settled by 
the chief justice and judges of the supreme court of New Bruns- 
wick, to be taken and paid in all cases and proceedings under the 
said act, by or to attorneys, solicitors, counsel, and officers of 
courts, for any services rendered under the said insolvent act, and 
no other or greater shall be allowed on taxation. 
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FEES TO SOLICITOR OR ATTORNEY AS BETWEEN 

PARTY AND PARTY, AND ALSO AS BETWEEN 

ATTORNEY AND CLIENT. 

$Ct8. 

Instructions for voluntary assignment or compulsory liquida- 
tion, or for petition, or brief when matter is required to be 

argued by counsel, or for proceedings on appeal $2 00 

Drawing and engrossing all proceedings, notices^ &c., per folio, 20 

Copies thereof when required or necessary 10 

Every common attendance on judge 50 

Every special attendance on judge 2 00 

Every special attendance at meeting of creditors or before 

assignee 1 00 

Fee on writ of attachment against insolvent, including atten- 
dance 2 00 

Every rule of court or order of judge, including attendance.. 1 00 

Fee on every other writ 1 00 

Every necessary letter 60 

Costs of preparing claim of creditor, procuring the same to be 
sworn to and allowed at meeting of creditors, in ordinary 

cases where no dispute 1 00 

Attorney of petitioning creditor, for examining claims filed up 

to appointment of assignee ; for each claim 50 

Assignee's attorney, examining each claim required by as- 
signee to be examined 50 

Preparing for publication advertisements required by Act, 

including copies and attendance in relation thereto I 00 

Preparing, engrossing and procuring execution of bonds or 

other securities 2 00 

Mileage actually and necessarily travelled (if beyond the coun- 
ty in which the attorney resides) per mile 10 

Bill of costs, engrossing, including copy for taxation, per 

folio 20 

Copy for the opposite party 50 

Attending taxation of costs 50 

Copy of taxed costs to be filed with the clerk 50 

No allowance made for unnecessary documents or papers, or 
unnecessary prolixity in the same. For all other necessary 
proceedings, not provided for in this scale *of fees, the charges 
to be the same as for like proceedings in the supreme court. 
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fcto^ 
TO THE CLERK OF THE COUNTY COURT. 

SigDing every writ, rule, or order $0 50 

Filing and entering deed of assignment, record of appointment, 

or attachment 1 00 

Filing every other paper 10 

Reading every paper in court 10 

Swearing affidavit or administering oath 20 

Copy of all proceedings furnished, per folio of 100 words 10 

Certificate under seal of the court 60 

Every other necessary certificate 30 

Every meeting of creditors held before the clerk 1 00 

For keeping record of proceedings in each case 1 OO 

Every search 20 

General search on one day relating to one case or firm 50 

For taking minutes of evidence before the judge when requir- 
ed, per folio 10 

Copy of minute of evidence for supreme court or judge there- 
of on appeal, to be paid by appellant, per folio 10 

For scheduling and filing all papers from assignee after dis- 
charge 1 50 

For all other services not included in the above scale, to be 
allowed the same rates as are allowed for like services in the 
county courts of New Brunswick. 

COUNSEL. 

Fees on argument and examinations before judge, to be 
allowed and fixed by the judge, as shall appear to him 
proper under the circumstances of the case, not exceeding 
twenty dollars. 

TO THE INTERIM ASSIGNEE, ASSIGNEE OR GUARDLAJC. 

Drawing affidavit, notice, advertisement, and all other neces- 
sary documents or papers, per folio $0 20 

Making other copies when required, per folio 10 

When more than five copies are required of any notices, five 
only to be charged for, unless the notice is printed, and 
in that case printer's bill to be allowed in lieu of copies. 

For every witness examined before him 25 

Mileage for the distance actually and necessarily travelled per 

mile 10 
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For calling first meeting of creditors and attending thereat... 4 ^ 

For attending meeting of creditors, other than first, and keep- 
ing minutes 3 00 

Attending at clerk's ofiice, and writing duplicate record, per 

folio 20 

Gpardian per day 1 OO 

SHERIFF. 

The same fees as on corresponding proceedings in the supreme 
court. 

WITNESSES' FEES. 
The same fees as are allowed in the supreme court. 
All postages and printers' bill to be added. 

The foregoing fees and charges shall, in each and every case, 
be taxed by the judge, and together with the commission provided 
for by the act, shall constitute all charges to be made for any 
services rendered under the said act ; and a copy of the bill of 
costs so taxed shall in all cases be filed with the clerk immediately 
after such taxation. 

All papers relating to any insolvency after the discharge of the 
assignee, and the allowance or disallowance of the certificate to the 
insolvent, shall be filed with the clerk of the court, and kept among 
the records thereof. 

A copy of this tariff of tees shall be kept at all times posted up 
in a conspicuous place in the offices of the clerks and assignees 
respectivelv. 

W. J. RITCHIE. 
JOHN C. ALLEN. 
J. W. WELDON. 
CHARLES FISHER, 
A. R. WETMORE. 
20th August, 1S70. 
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INDEX. 



Paqs. Sbo. 

isooNDiNG an act of bankruptcy 14 3 

with intend to defraud ..,.» 14 3 

to defeat or delay , . . , , 14 3 

to avoid arrest or service *...,.* 14 3 

under the English Act. ^ 14 3 

going abroad for a proper purpose 14 3 

staying abroad 14 3 

with rn^en^ to delay *».... 16 3 

service of writ in case of— ^. 36 10 

COEPTANCE of assignment by assignee unnecessary ...... 38 14 

ccouNT, party liable to— cannot be assignee 126 73 

assignee to account for and divide interest upon 

Bank deposits 93 46 

how compelled to account .................... 93 46 

final — to be prepared by assignee. <See final 

account) » . . * 94 47 

statements of— to be periodical* .... » 136 78 

books of— to be kept by insolvent. (See Book). 109 56 

bank — to be kept by assignee. (See Bank) . . » • 93 46 

CKNOWLEDGMENT of insolvcncy ....... A. 13 3 

parol evidence of insufficient 13 3 

0T9 application of ........................ , I 1 

to whom should apply , 38 14 

punitive in efiect ,,. 13 3 

to apply to all the Provinces of Canada 206 160 

when to take efiect ,.. 206 148 

to be known as " The Insolvent Act of 1876." . . 207 162 

CTioN, may be brought against assignee for dividend. . » 147 92 

in revendication against assignee ...««»..»...•• 1<66 126 

iu ^ectmeat may lie against assignee ..••,••.. 1 66 126 
V 
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FAcn. 8sc. 

Acts of Insolvency, 10^^ ore 13 3 

acknowledging insolvencj 13 3 

absconding 14 3 

secreting 15 3 

assigning, removing, &c 16 3 

conniving at seizure 17 3 

being imprisoned 17 3 

making default... 18 3 

disobeying rules %. 18 3 

assigning, otherwise than under the Act 19 3 

making sale or conveyance 19 3 

allowing execution to be unsatisfied 19 3 

difference between terminal and continuous.... 28 8 

what are continuous 28 8 

when committed prior to the existence of the 

debt 28 8 

when arising from a deed requiring registration. 28 8 
proceedings under Act must be commenced 

within three months from 27 8 

AcT8ofl864, 1869, repealed : 205 149 

procedure under^ — superseded 206 149 

so far as inconsistent with present Act repealed. 206 149 

Administrator of trust funds not afiected by discharge.. . 120 63 

Advances, procuring with intent to defraud 191 1 36 

Adtertisement, by sheriff sufficient notice of insolvency. 180 133 
meeting of creditors called by — (See Form, 

Meeting, Notice,). \ 65 20 

of notice of issue of writ of attachment 36 11 

by official assignee on attachment 37 12 

assignee to give notice of his appointment by ... . 82 31 

of sale of debt by assignee 123 67 

of sale of real estate 127 75 

time prescribed for 127 75 

of completion of dividend sheet 147 92 

of application to judge for confirmation of dis- 
charge 102 53 

of meeting of creditors to consider compoaition 

and discharge 101 50 

in what papers published 157 101 

of petition by insolvent for balance 157 99 

ofsaleof debts of estate 123 67 
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Affidayit, in support of demand to assign 20 4 

to be fyled with piothonotary or clerk of Court. . 20 4 
certified copy of, to be annexed to demand to as- 
sign 20 4 

who may make 20 4 

must state absence of collusion 22 4 

form 20 4 

for writs of attachment 29 9 

how debt to be set out in Quebec 33 9 

to contain names of plaintiff and defendant 33 9 

of witnesses to trading and insolvency 33 9 

of limited company to be made by secretary. ... 33 9 

of value of security to be made by creditor 166 106 

proving claim 163 104 

to be produced by insolvent on application for 

confirmation of discharge 104 66 

what to contain 104 66 

form 106 66 

before whom insolvency may be €worn 164 106 

Agent, of creditor, how appointed 77 29' 

assignee cannot act as — 63 32 

except by authority of the judge 53 33 

assignee, to be deemed an " agent " for purposes 

. ofLarcenyAct 196 138 

Aliens in Ontario may take benefit of Act 8 1 

in Quebec 23 4 

in England 23 4 

in United States may avail themselves of Act. . . 23 4 

money seized on 46 16 

Allowance to insolvent, how made 146 89 

" to be inserted in dividend sheet. 146 89 

to be subject to contestation 146 89 

Amendments of pleadings to be governed by ordinary 

procedure * 161 116 

Amount, for which a creditor holding security shall rank. 139 82 
received from the endorser of a note must be de- 
ducted from the claim on the estate 137 80 

Answer, to demand to assign, how served 20 4 

Answers of insolvent under examination to be full 69 26 

Appeal, from all decisions in Quebec to be as from the 

Superior Court 170 128 
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Pagb. 8bo. 

Appeal, from decisions in^other Provinces 171 128 

to be prosecuted within eight days 171 128 

when not proceeded with 171 128 

solicitors cannot be sureties in 172 128 

objection to sureties is to be taken before the 

judge in insolvency 172 128 

application itself may be served after eight days 172 128 

Application, to set aside judgment, when too late 42 16 

to judge to examme insolvent unnecessary 71 25 

to judge for discharge 121 64 

« " " " proceedings on 122 66 

for allowance of appeal to be served within eight 

days 172 128 

Appointment, of official assignee 72 27 

of assignee 77 29 

of agent for creditor, to be in writing 81 29 

of inspectors 83 35 

assignee to give notice of his 82 31 

recordof. 77 29 

of inspectors to estate of insolvent 83 35 

Arbitration, in case oi contingent claims 138 81 

on contingent claims, may be rejected or con- 
firmed by judge 139 81 

Arrears of salary. (See Salary) 146 91 

Arrest, of rent. (See Rent) 127 74 

(See Imprisonment.) 

malicious— discharge not to affect damages for.. 120 63 

subsequent to discharge from imprisonment. . . . 168 11 

Assault, discharge not to affect damages for — 120 63 

Assets, what — vest in assignee 40 16 

of insolvent second time bankrupt vest in new 

assignee 57 16 

concealment of 119 61 

statement of to be prepared 62 17 

chargeable with mortgages 162 118 

Assignee, (See Official Assignee) 

. to act as trustee for a wife where the bankrupt 

would have been '.... 53 16 

cannot claim life insurance where the insolvent 

insured commits suicide 55 16 

cannot claim property beyond the reach of the 

Insolvrat Jjaw ^ 56 16 
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AssiOKSE, cannot claim real estate in a foreign country .... 56 16 

has no priority by prior registration 68 16 

can recover money fraudulently paid, though 

innocently received 68 16 

noUees to be given by, to each creditor ten days 

prior to meeting 66 21 

to give ten days notice in local paper in default 

of list of creditors 67 21 

left to discretion of— what papers to insert notice 

in 67 21 

appointment of 77 29 

security to be given by 77 29 

not official may be removed by creditors 78 29 

any one may be appointed as 78 29 

an attorney for a creditor may be — 78 29 

an attorney of insolvent may be chosen — 78 29 

individual partner may vote at appointment of— 78 29 

court may set aside appointment of 79 29 

appointed by creditors under supervision of the 

judge 79 29 

conflict between majorities in number and value 

as to appointment of 81 29 

removal of, may be removed for cause 79 29 

for failing to give information to creditors 80 29 

on account of irreconcilable difiPerence between- 

himself and a large proportion of the creditors. 80 29 

court has discretion in removal of «... 80 29 

grounds of removal of. ^ 80 29 

" " " in England 81 29 

powers of, how he may employ counsel 80 2^ 

not to employ counsel without the consent of 

the inspectors 92 43 

cannot act as agent of creditor 83 32 

except authorized by a judge 83 33 

cannot purchase insolvent's estate 84 36 

wishing to purchase may petition for discharge. . 86 36 
may exercise all the rights and powers of msol- 

vent 86 3 

to wind up estate of insolvent, &c 86 38^ 

to sue for debts due insolvent ^ 86 39. 

to institute any suits for the benefit of the 

estate 86 39* 
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Assignee, may obtain injunction against interference by 

third parties 87 39 

may be sued for a dividend on a claim which 

has not been objected to 87 39 

cannot be sued in warranty 89 39 

to exercise rights of insolvent parties against co- 
partners 90 40 

duties of, to keep register 89 41 

to open separate accounts for each estate 91 41 

to deposit register with oflScial assignee 91 41 

to obtain discharge and pay balances to receiver 

general 91 42 

to annex certificate of the necessary number of 

creditors, <fec., to deed of composition and 

discharge 102 62 

must certify probable rate of dividend 102 52 

to call meeting on requisition 92 44 

to deposit moneys in Bank 93 46 

to produce Bank book at meetings 93 46 

how estate vests on death of 94 48 

to keep stacements of his doings and of the 

position of the estate, &c 136 79 

to examine claims against estate 148 93 

may require assignment of a security 141 84 

to act with reference to a secured claim where no 

meeting takes place 143 86 

to give notice of meetings in all cases unprovided 

for 161 101 

subject to summary jurisdiction of court 165 125 

to make inventory under writs of attachment. . . 212 

to give notice of assignment 212 

to fyle record of proceedings 212 

to deposit estate moneys in Bank and to make 

returns 213 

payment ofy to be paid by commission on amount 

realized 92 43 

discharge of, final account and discharge of. .... 94 47 

to petition for discharge 93 47 

notice to insolvent of petition for discharge 94 47 

penalty for neglecting such petition 94 48 

cannot appeal from order of judge '. . . 124 68 
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Assignee, sales by, cannot refuse a bid at sale 128 75 

should describe the property in advertisement. . . 128 76 
to take mortgage for unpaid purchase money 

arising from sale of real estate 130 76 

commission of — on — to be the same as sheriff's 

pQundage 134 77 

should be proceeded against by petition 147 92 

may be punished by imprisonment for contempt. 166 126 
of insolvent partners, entitled to an account of 

profitsoffirm 146 88 

cannot interfere in the affairs of a partnership 

on account of the insolvency of one partner, 

except for fraud, Ac 146 88 

.cannot compel insolvent partner to deliver up 

the books of the partnership 146 88 

may bring action of trover for fraudulent pre- 
ference 185 133 

crimes by agents within the meaning of the 

Larceny Acts 1% 138 

in indictments against — ,right of property to 

be laid in creditors 1S7 138 

to be punished for Toilful mis-statements 197 139 

AssiGifTMENT with intent to defraud, i!kc 16 3 

otherwise than under the Act 19 3 

parties privy to a deed of — cannot set up as 

bankrupts 19 3 

when creditors may demand 20 4 

demand of— requires affidavit 20 4 

creditors demanding^must elect domicile 20 4 

form of demand of— 21 4 

demand of— must be in good faith 22 4 

" ** may be annulled 26 6 

** " if made unjustly 26 6 

creditors demanding— cannot be examined.... 26 6 

time for contestation of— may be enlarged 26 6 

how, when, and to whom made 37 14 

of one member of a partnership 39 14 

may be made in Form B 39 16 

deed of — may be made before notary 39 16 

effect of— 40 16 

suspends lawsuits pending 42 16 

covers property under seizure . - * . 61 16 
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AssiGMENT^ copy of deed of— to be registered »»• 65 Id 

to escape from a single creditor fraudulent 119 61 

as security for money to pay debts not necessa- 
rily void 176 132 

Attachment see Writs o0. 

writ of. 29 9 

how obtained 29 9 

to whom to be directed 29 9 

form of SI 9 

concurrent— may be issued 29 9 

procedure under ^ 29 9 

service of 36 10 

when and how returnable 36 11 

notice of issue, how to be given » •» 36 11 

may be set aside 37 14 

notice must be given of petition to set aside 38 14 

what property vests in assignee under 41 16 

cannot be withdrawn after five days 65 IS 

registration of copy of 65 19 

in Province of Quebec 66 19 

payment made after 188 134 

against incorporated companies 201 147 

judge may order issue of 201 141 

Attorneys, not exempt from examination 71 25 

Auction, debts may be sold at 123 67 

Audits, accounts of assignee to be audited 94 47 

Award, in case of contingent claims 138 81 

how may be regulated 138 81 

damages claimed by lessor 126 72 

may be appealed from 126 72 

of arbitrators may found a petition 36 9 

Balance, assignee to pay over— to receiver general 91 42 

assignee to file certificate of— on petition for dis- 
charge 94 4 

of estate to be paid over to insolvent 161 99 

Bank, moneys to be deposited in 93 45 

pass-book to be produced by assignee at each 

meeting 93 45 

account, in what names kept 93 45 

certificate as to balance in hands of assignee. ... 94 47 

not subject to Act 1 1 
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Bequest to a bankrupt passes to assignee 56 16 

in Quebec may be made unattachable 177 132 

Bill of costs. (See Costs.) 

exchange, holder of— may prove against all par- 
ties liable 137 80 

proof of claim on— 137 80 

on deposit with Insolvent 47 16 

Bond vests in assignee 40 16 

to be given by official assignee 76 28 

of a firm, one partner being insolvent 143 88 

Bookkeeper, having kept — , not a sufficient excuse for 

books being insufficient 

Books not properly kept, ground of opposition to dis- 
charge 109 66 

intention of not keeping immaterial 110 56 

no excuse will supply the deficiency of 110 56 

how should be kept 110 56 

no rule as to kind of books 110 56 

no positive rule as to when entries in — should be 

made 110 56 

memoranda not 110 56 

should be kept so that third parties may under- 
stand Ill 66 

should show receipts and disbursements of cash. Ill 56 

temporary omission not a failure to keep 112 56 

mutilated 112 66 

must be intelligible 112 56 

should be produced 112 56 

Briokmaker, a trader under Act 1 1 

Broker, definition of 1 1 

Building and jury fund in Province of Quebec, provision 

for 201 147 

Burden of proof ; of bad faith in insolvent on opposing 

creditor 193 136 

that stoppage is only temporary on petitioner . . 25 5 

Buying alone is not trading 4 1 

and selling, should be repeated 5 1 

« « trifling acts of 5 1 

" " legality or illegality of 7 1 

" " must be of goods, &c 8 1 

Calling a meeting of creditors by debtor for purpose of 

compounding an adt of bankruptcy 13 3 
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Canada Gazette (See OflScial Gazette) provision for 201 146 
Certificate, to be annexed to a deed of composition and 

discharge 101 62 

what to contain 101 62 

copy of resolutions and objections to be annexed 

to 101 62 

of assignee to be produced on application for 

confirmation of discharge 104 66 

of registrar, as to discharge of hypothecs 126 72 

contents of 132 77 

of court as to default of witness in appearing. . . 169 112 

of assignee containing mis-statement 197 139 

of bank as to balance in hands of assignee 94 47. 

Certified copy. See copy. 

Certificate, to be produced with deed of composition . . 102 62 
of registration must be procured by assignee of 

lands sold 133 77 

to contain all the information required in certifi- 
cate to sheriff 133 77 

must contain, &c 134 77 

eflPect of, &c 134 77 

Chairman at meeting of creditors 67 22 

Chattel mortgages in Ontario, when good 1 82 133 

" made within 30 days of insolvency. .. 186 133 

Chattels exempt from seizure 61 16 

Cheques, in insolvent's hands for special purpose must 

be so used 49 16 

cancelled in connection with stump, admissible 

in evidence to shew how book was kept 112 60 

Claim, no more than one creditor to vote on each claim 77 29 

not to be divided for voting 77 29 

purchased after insolvency 77 29 

privileged — ; sale of estate not to prejudice. ... 77 26 
for damages by lessor on annulling of lease. See 

lessor 126 72 

oflandlord for rent 127 74 

who may prove 136 80 

ranking of 136 80 

of wife for dower, &c 137 80 

unliquidated 138 80 

contingent 138 81 

rankingof 141 83 
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Page. Sbo. 

LAIM, secured 141 84 

ranking of items of 143 86 

contestation of 148 93 

to be contested before a judge 149 95 

contingent or conditional 138 81 

secured 142 86 

consisting of several items 143 87 

no claim to be ranked upon more than once. . . . 143 87 

against a member of a co-partnership 143 88 

to be examined by assignee and inspector 148 93 

objections to — how determined 148 95 

not fyled, how dealt with 148 94 

when interest allowed on 160 98 

proof of 163 104 

form and attestation of— 

what may be set off 156 107 

what rank on the estate 136 80 

\ipon a guarantee, may be proved as a contingent 

claim before due 139 81 

depending on a remote contingency not provable. 139 81 

to be accompanied by vouchers, &c 163 104 

LAiMANT. (See Creditor.) 

whose claim objected to to have three days notice 148 96 

LASsiFiCATioN of discharges 113 67 

LERKs, privilege of — for wages 146 91 

privilege under English Act 146 91 

misconduct of 146 91 

may be employed by estate 146 91 

ODE of Procedure to apply in Province of Quebec 132 77 

OLLATERAL Security, not affected by discharge 120 62 

how creditors holding — shall prove claim 141 84 

aLLocATED, meaning of 11 2 

OLLocATioN, of moneys arising from sale 132 77 

of privileged creditors, &c 133 77 

ILLUSION between bankrupt and creditor 22 4 

DMMERCiAL TRAVELLER, ranked as clerk 146 91 

paper, when transfer of—void 179 132 

3MMISSI0N, for examination of witnesses 167 109 

rules for issuing in Quebec 157 109 

" " « "Ontario 167 109 

notice of— to be given to adverse party 158 109 

examination under — to be received as evidence 168 109 
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Commission, of assignee on sale of real estate 132 77 

assignee to be paid by 92 43 

Commissioner may take certain affidavits 154 105 

Companies, incorporated — meaning of words, " he, him or 

it " used in relation to 11 2 

act to apply to— 201 147 

notices of issue of attachment to be given to.. . 201 147 
judge may order assignee to enquire into affairs 

of 201 147 

officers of to give all requisite information to 

official assignee 201 147 

officers to be trustees 201 147 

judge may order meeting of creditors of 201 147 

Companies subject to Act 2 1 

how placed in insolvency 201 147 

Composition and discharge, deed of 

meeting to consider, &c 96 49 

be signed by a majority of the creditors 96 49 

conditional on insolvent paying costs of insolvency 96 49 

to be submitted to meeting 96 49 

under English Act 96 49 

mode of reckoning majority to 96 49 

when may be made 97 49 

when completed 97 49 

must be signed bond fide 97 49 

by partnership or by a single partner 98 49 

" " under the English Act 98 49 

unreasonable provisions in renders it invalid.. 99 49 

must be specially pleaded 99 49 

a bar to execution against garnishee 100 49 

when it may be made 100 49 

not retrospective 100 49 

condition that creditor must sign to get composi- 
tion bad 100 49 

fraudulent consideration for signing 100 49 

validity of claim should be ascertained before 

signing 100 49 

assignee need not be a party to 101 49 

insolvent must be a party to 101 49 

must provide for the separate creditors of each 

partner 101 49 

may be approved or rejected by creditors**. * .... 101 61 
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OMPOsmoN, proceedings on approval of 101 52 

must be approved by majoritj in number and 

three-fourths in value 102 52 

to be fyled with certificate 102 53 

not affected by consideration given to a creditor 

which does not injure the estate 107 56 

nor by a guarantee to a creditor for an additional 

amount 108 56 

rendered null by giving note either of insolvent 

or third person 108 56 

may be conditional 116 59 

ranking of creditors after execution of 116 59 

when contested . (See Contestation) 117 60 

without assignment not a bar to non-assenting 

creditors 119 61 

OHPULSOBY Liquidation. (See Attachment.) 

estateof insolvent liable to 27 7 

limitation of time for proceedings 27 8 

concurrent writs may be issued ». . , 29 9 

service of writ 35 10 

how proceedings may be contested 37 14 

3MPUTAT10N of Unliquidated damages 99 49 

DNCKALMENT, an act of bankruptcy 13 3 

of circumstances from creditors with intent to 

defraud 191 136 

of effects by debtor 197 140 

" " a misdemeanor 197 140 

JNOURBENT WRITS may be issued 29 9 

procedure under 35 10 

)NPiRMATioN of discharge, (See Discharge) 

application for 102 53 

may be opposed by a creditor not named in 

schedule 103 63 

insolvent to be present when application is made 

for 103 63 

application for by petition 104 54 

hearing on — requires three days notice l04 54 

when Insolvent shall not be entitled to 105 66 

proper books must have been kept to entitle to 106 56 

proviso concerning, in certain Provinces 106 66 

fraud in relation to 106 56 

provisions to be observed, not in the nature of 

penal offences 106 56 
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Confirmation, effect of 117 61 

as regards the unknown holder of negotiable 

paper 117 61 

with reference to debts not mentioned in schedule 118 61 

Conflicting writs of attachment and^^a 62 16 

majorities at meeting 162 102 

Connivance 17 3 

by debtor at seizure of effects, an act of bank- 
ruptcy 13 3 

Consent, to discharge 101 61 

of creditors obtained by fraud 122 66 

Conservatory proceedings may be instituted 40 16 

Construction of statements in pleadings 160 114 

Constructive service of writ. Judge has power to rescind 36 10 

Consuls may take certain affidavits 164 106 

Contemplation of insolvency, definition of • . . . 183 133 

Contestation, of composition and discharge, effect of. . . 117 61 

of claims to be made in name of assignee 148 93 

may be ordered by inspectors 148 93 

how to be determined 148 93 

costs of 148 93 

rules as to evidence on 148 96 

Contingent claims, how provided for 138 81 

may be submitted to arbitration 138 81 

Contracts, (See Gratuitous do), 

fraudulent 172 130 

obstructive 176 131 

fraudulent, with knowledge of party contracting 176 132 

when made with a merely nominal consideration. 174 130 
by which creditors are injured or obstructed are 

voidable 176 131 

voidable though not void 176 131 

made with intent to defraud creditors. 176 132 

of rnarriage. (See Marriage.) 167 126 

Contribution to building and jury fund in the Province of 

Quebec 201 145 

Conveyance, of equity of redemption 177 132 

to intended wife 178 132 

in England, which has the effect of defeating or 

delaying the creditors 178 132 

of stock to secure a former debt 178 132 

as an account of bankruptcy 178 132 
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CoNTBYAHOE, when valid 178 132 

when invalid '. 179 132 

Copartnership. (See Partner, Partnership.) 

right of action of an assignee of a partner 90 40 

duties and rights of assignee of 144 88 

what property of— vests in assignee 144 88 

Act to apply to members of— dissolved 2 1 

Copy, of deed of assignment and transfer 62 17 

of affidavit in support of demand of assignment. 20 4 
Corporations. (See Company) 

private trading — subject to Act 2 1 

procedure for placing — under operation 201 147 

Costs, privilege for — under attachment existing at time 

of insolvency 20 3 

on contestation of demand of assignment 25 5 

lawyers' lien for, not affected by assignment. . . 67 16 
of meeting to consider discharge paid by insol- 
vent in England 116 68 

ol creditors proving claims, added to debt 136 79 

of seizure secured 140 83 

in suits against Insolvent, after notice under the 

Act. 146 90 

of contestation of claims 148 83 

of proceedings in insolvency, how chargeable. 162 118 

first charge on estate 162 118 

on hypothecary claim, &c 162 118 

Council, governor in — (See Governor). 
Counsel, insolvent may have assistance of, on examina- 
tion.. ^ 68 25 

assignee cannot employ, without consent of 

inspectors insolvent 92 43 

County, definition of— 11 2 

official assignee appointed for each 72 27 

County Town, meeting of creditors to be held at 151 101 

Court, definition of — 11 2 

jurisdiction of— over assignee. (See Judge) 76 28 

to which court appeal lies in several provinces.. 170 128 

will t»et aside avoidable contract 176 131 

Credit cannot be given on privileged claim without the 

consent of the creditor 130 76 

Creditors, definition of. 12 2 

in refere^nce to meetings 12 2 
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Creditors, what— -may vote 12 2 

under deed of composition • 12 2 

under consent to discharge 12 2 

not affected by composition 13 2 

claim of— 13 2 

making demand in insolvency cannot be exam- 
ined in support of 26 6 

are not bound to accept the highest tender for 

the estate of insolvent 85 38 

entitled to prosecute a suit in name of insolvent 

when assignee reftises 88 39 

cannot sue because assignee refuses to do so 

without security for costs 88 39 

what — may proceed under Act 34 9 

may take proceeding at his own risk 123 68 

may recover an amount paid in eiTor 156 107 

does not lose his priority on account of death of 

debtor 161 117 

of immatured claim may take the necessary 

steps for compulsory liquidation 167 125 

innocence of— will not validate a transfer 185 133 

rank and privilege of 139 82 

holding security 139 82 

to specify the nature of security 141 84 

may be required to assign them to the assignee .141 84 

cannot set up a lien which has been overlooked 142 84 

powers of— at first meeting 162 103 

taking consideration for granting discharge, &c. 199 142 

Damaqes for assault, &c., not affected by discharge 120 63 

to lessor on termination of lease by creditor. . ., 126 72 

how estimated 126 73 

lessor to rank for amount on estate 126 73 

claim for 126 73 

how to be computed >..... 126 73 

Death, 

how estate should vest on — of assignee 94 16 

of a partner, the survivor becoming bankrupt. .143 88 

of insolvent 161 117 

Debtor, meaning of term » 12 2 

when insolvent 13 3 

when liable to bankruptcy , » . . 13 3 

absconding— commits an act of bankruptcy 13 3 



Dbbtok, ceaaingio meet liabilitieB 13 3 

what the term applies to 21 4 

has action of damages for vexatioufl proceedings 25 5 
counter petition by — in case of vexatioos demand 25 5 
absent from pro^iooe, time for making assess- 
ment may be enlarged 26 6 

burden of proof on 25 5 

must be noticed of any transfer of claim 26 5 

may continue to trade by leave of judge 27 7 

to pay debte and costs 192 136 

when proved insolvent 29 9 

failing to pay composition, debt revives 136 80 

proceedings for discharge from imprijsonment. . . 168 127 

" may be examined 168 127 

" may be discharged by order of judge. 168 127 
^' may be discharged summarily in 

case of subsequent arrest 168 127 

contracts of— previous to insolvency., 1 72 130 

mak ing payment in contemplation of insolvency. 1 88 1 34 
(See Insolvent.) 

Debts^ incurred as traders 2 1 

" " " 11 1 

" after ceasing to trade 2 1 

imprisonment for— an act of bankruptey 13 3 

fraudulent or illegal^ no ground for demand to 

assign 20 4 

not due, may be ground for demand to assign 29 9 

to be sued for in name of assignee 86 38 

what debts nuiy be ground for application for 

assignment 20 4 

can equitable debts form basis of petition 34 9 

transferred — require notice 34 9 

prescribed — cannot found a claim 34 9 

unmatured— in Ontario 35 9 

unmatured — in Quebec 35 9 

unmatured — in U.S .... 35 9 

of a surety sufficient for a demand in insol- 
vency 35 9 

of surety will support a demand against him. . . 35 9 

of accommodation not sufficient 35 9 

sale of— 123 67 

subsequent to assignment 137 80 

Q 
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Debts, revive in full, on failure to pay composition.'.. . , 138 . 8^ 

what debts shall rank upon the estate 136 80 

may be sold at auction. ( See Sale). 123 67 

purchaser of— may sue for. (See Purchaser),... 124 6^ 
due by partner and firm, may not be joined .... 143 8& 
for which claims are not filed, how dealt with. . 148 94 
not barred by discharge under foreign bank- 
ruptcy laws 160 115 

due to insolvent, subject to set-off. -i65 107 

transferred to debtor to enable them to set off, 

void 191 135 

transferred to debtor that purchaser may rank 

void 191 135 

parties incurring — with intent to defraud. ..... 191 13^ 

Dbolaration by insolvent, not evidence of trading 8 1 

Deed of Assignmmi, when and to whom to be made 37 14 

proceedings to set aside 37 15 

form of deed 39 15 

before notary in Province of Quebec 39 15 

registration of — 66 19 

to be prima facie evidence , . . 200 144 

o/* <ra7w/er by ofiScial assignee 81 30 

form of 81 30 

of composition and discharge. (See Composition, 
Discharge.) 

of sale of real estate. (See Sale) 129 7G 

to have same effect as sheriff's deed 130 7S 

assigtiee may reserve special hypothec or mort- 
gage by 129 7a 

re-conveyance to insolvent 116 60 

" " effect of 116 60 

" " form of 117 60 

Default, on summons ^ 169 112 

of witnesses 169 112 

proof of 169 112 

of official assignee to pay over money 77 28 

Definition OP TERM " County " 11 2 

" "District" 11 2 

« « « 73 27 

« " Official Assignee " 11 2 

" "Official Gazette" 11 2 

" "Court" 12 
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Dbtihitiok OF Term "Judge" 12 2 

" "Debtor" 12 2 

" "Insolvent" 12 2 

" "Before Notaries," Ac 12 2 

" "Creditor" 12 2 

" "Collocated" 13 2 

" "he,"him, "his,"4uO 13 2 

" sole and separate use 54 16 

« trad€r 1 1 

Dklats, how reckoned 18 3 

non-juridical days to be reckoned in 18 3 

for presenting petition 26 6 

in insolvency, may be enlarged 26 6 

firom demand to writ 33 9 

on petition to set aside attachment, absolute ... 64 18 

for making opposition to unregistered claims... 135 77 

on service of papers 167 108 

Dehajtd op Assignment, by creditors, form of 21 4 

service of— how effected 21 4 

may be contested by debtor 25 5 

malicious or unfounded 25 5 

effect of 25 5 

limitation of time for proceeding under 27 8 

on incorporated companies, (See Companies) .. . 201 147 

Deposit, by assignee of moneys received by him 93 45 

withdrawal of— 93 45 

account, in whose name to be kept 93 45 

separate deposit account to be kept for each 

estate 93 49 

by way of fraudulent preference void 180 133 

DiFFEBENOE from former Acts 2 1 

" " " 10 1 

" " " 13 3 

" " " 24 4 

" " " 27 6 

« « « 27 7 

" " " 32 9 

" " " 39 14 

" " « 41 16 

" " " 64 18 

" " " 71 25 

" " " 73 27 



I 
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DiFFEBEKOE from former ActQ 85 9i 

" " ' 86 37 

" ., 91 41 

" " " 92 43 

" " « 96 48 

" « " 96 48 

" 116 69 

" " " 129 76 

" « " 136 78 

" 140 a) 

" 146 91 

" « " 14$ 96 

'' « " , 16.0 97 

« " " 164 104 

« " « 166 106 

« « " 162 118 

« " " 164 121 

" " " 192 laa 

« 199 141 

Disbursements how chargeable on estate 92 43 

DisoHARQB, ofassign^i proqeedingg for — (See Assignee.)* 94 47 

when to be applied for 9§ 48 

of insolvent, (see Composition) to be submitted 

to meeting of creditors 96 49 

creditors may approve or olyect to 101 60 

confirmation of— how obtaifted 102 63 

creditors may oppose 102 63 

notice of application for— to be given 104 64 

^fl&davit and certificate to be produced by in- 
solvent on application for 104 66 

for what causes refused 106 6fl 

not to be cpnQrmed without an affidavit from 

insolvent in form " K." 104 66 

fiiduciary debt not ground for withholding 107 66 

fraud in the creation of a debtj qo ground for 

withholding 107 66 

mistake of assignee no reason for opposing 107 66 

certain oniissipns from Sphedule not sufficient 

to stop. . . 108 66 

omission of property by insolvent will suspend. . 108 66 

refused because of irregular assignment 108 66 
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DisoHuA^i, trader continning business in (good ikitb, he 

bar to 108 66 

unexplained entries in books will bar 109 66 

fraud, ground of Opposition to 109 66 

neglect to keej) proper books 109 66 

intention in not keeping books iramaterial 110 66 

if day-book and ledger together show all trans- 
actions of insolvent, sufficient for — Ill 66 

cash account necessary HI 66 

effect of careless omissions in books on — Ill 66 

of single partnerj afiected by firm not keeping 

books....;.. 112 66 

feannot be granted if insolvent dies before takibg 

final oath 112 66 

may be refused by Court ea m«ro mo<w 112 66 

Cannot be granted if notice of assignee's appoint- 
ment has not been duly published 113 66 

may be suspended until assignee's accounts are 

settled ....;;.; 113 66 

may be refused if insolvent's Wife failed to 

appear;;..;.;;..;. 113 66 

may be absolute or conditional 113 67 

may be suspended for five years 113 67 

may be declared to be of the second class 113 67 

from arrest, no ground of discharge from insol- 
vency ... i ..... ; i i 1 14 67 

not affected by insolvent continuing business 

without fraud 114 67 

td&j be refused, &o., if dividend is less than thir- 
ty-three per cent ; 116 68 

does not apply to dfebts subsequent to assign- 
may be refused on ground of fraudulent pTeffer- 

ence ; ;.........;;; 187 133 

ment...;i. ; .; .1)8 61 

not a bar to a subsequent promise to pfcy. ...... 118 61 

effect of confirmation of. . . ^ ..;... 1 17 61 

what claims affected by ^ .....;.....;... . 117 6l 

hot to affect secondary liabilities. ;....;; 120 62 

" joint « .;.; ........;.; 120 62 

" mortgage or other Security .;....... 1 20 62 

insolvent may apply for — after one year 121 64 

notice of application 121 64; 
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Discharge, without compoaition 121 64 

may be suspended, classified or refused 122 66 

obtained by fraud to be void 122 66 

to be of no effect unless confirmed by court 122 66 

may be procured by representatives of deceased 

insolvent 161 117 

creditor taking consideration for 199 142 

in foreign country, no bar to debts contracted in 

Canada 160 116 

effect of in England 160 116 

of insolvent from imprisonment 168 127 

Disposal, of estate of insolvent. (See Sale) 85 36 

creditors may order - 85 36 

inspectors may order 85 36 

objections to— 86 36 

of goods not paid for, a misdemeanor 199 140 

Disqualification of judge 163 120 

Dissolution of commercial firm 11 1 

of partnership by insolvency 90 40 

Distribution of moneys by assignee 133 77 

Dividend, on estate when prepared 135 77 

sheet, must contain the name of each claimant, 

&c 135 77 

sheet, of each immoveable to be prepared sepa- 
rately 136 77 

sheet incomplete until notice 147 92 

contested, to be reserved by assignee 172 129 

on separate estates to be paid together as far as 

possible 144 88 

when to be paid 147 92 

to be reserved, for claims not fyled 148 94 

unclaimed — how dealt with .« 150 98 

Documents, official assignee to seize and attach 40 16 

Domicile, for service of papers to be chosen by creditor. 20 4 

Employees, have special lien for arrears of salary 146 91 

Endorser, of negotiable paper, how claims on estate of 

shall be made 142 84 

recklessness of insolvent in acting as 113 67 

Enlargement of time allowed for making assignment. . . 26 6 

Escape of debtor from custody of sheriff 168 127 
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Estate, when subject to liquidation 27 7 

most be placed in liquidation within 3 months 

after act of insolvency relied upon 27 8 

in ineolvencv after the expiration of 5 dars 

from the return of writ 66 18 

of insolvent, disposal of 85 36 

*' " not to be sold en bloc without the 

consent of the creditors 86 38 

subject to order of judge on death of assignee ... 94 46 

should realize 33 per cent 115 58 

proceeds in hands of assignee to be taken as 

true value of— in absence of proof to contrary. 116 58 

in England to pay 10s in the £ 116 58 

assignee to resume possession of— if conditions 

not fulfilled..... 116 59 

Evasion by debtor on examination, a ground for opposing 

discharge 195 56 

EviDENCSE, of intent to defraud 16 3 

existing rules of— to be followed 26 5 

of purchse of debts 124 69 

of appointment of assignee 200 144 

taken in another action against insolvent, ad- 
missible proof. 68 25 

Examination, of insolvent to be attested by assignee 67 24 

of insolvent does not extend to his moral conduct 69 25 
of wife or husband of insolvent may be ordered. 71 26 
of insolvent's wife, limited as ordinary wit- 
nesses 72 26 

of insolvent, on petition for release 168 127 

minutes to be kept of 169 127 

copy of— to be sent to assignee 169 127 

may be postponed 169 127 

Execution, allowing— to remain unsatisfied, an act of 

insolvency... 19 3 

of writ of attachment 37 12 

proceeds of— not vested in assignee 42 16 

irregularly issued 42 16 

upon property not mentioned in schedule 61 16 

set aside on discharge 51 16 

ineffectual, except for costs, if assignment takes 

place before moneys are paid 140 83 
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BxECUTOBS, may be bankrupt as traders 10 1 

property held by — in tmst not distributable ... 49 1$ 

empowered by will to trade 49 1$ 

pledge their own responsibility 60 1$ 

cannot go beyond the amount of assets tliey 

were commissioned to trade with 60 10 

ExEMPLiFiCATiOK of rccord of appointment 77 29 

ExEMPTiOKS in favor of insolvent in Ontario ^ ..... 61 16 

« « Quebec 61 16 

« « Nova Scotia 62 16 

" « N.B 62 16 

« " P.E.1 62 16 

Expenses of witnesses to be paid (see Costs) 169 113 

of insolvency to be paid by insolvent obtaining 

discharge 96 49 

Extravagance of insolvent, ground for withholding his 

discharge 113 67 

Failube of creditor to proceed on petition 33 9 

False Bidddtg, CFolk enchbre) sale on — may be ordered 

byJudge 133 77 

" proceedureon 133 77* 

Fabmer, when a trader 1 1 

Fees, tariff of— to be arranged by judges, (See Tariff). ... 164 123 

Final AccouifT of assignee 94 47 

Form of demand of assignment 21 4 

notice of. 21 4 

affidavit for writ 30 9 

writ of attachment 31 9 

notice of issue of writ 36 11 

deed of assignment 40 15 

statement by insolvent 63 17 

notice calling meetings 66 20 

transfer of estate to assignee 82 30 

notice of appointment of assignee 83 31 

'' of application for confirmation of dis- 
charge 103 63 

affidavit for discharge 106 55 

notice of application to judge for discharge. . . . 121 64 

bill of sale of claims of insolvent 124 69 

deed of sale by assignee 130 76 

notice of dividend sheet 147 92 

claim against insolvent 153 104 
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Forms proTided by Act to be oeecL 160 114 

Fraud, s ground for opposing discharge 106 5S 

commitetd before coming into foroe of Act 106 66 

consent to discharge obtained by 122 66 

preferences within three months of insolTcncy. 172 130 

preferential sales to be void 180 189 

intent not material to the avoidance of a 

transfer 185 133 

effect of bankruptcy on fraudulent preference, . . 185 133 

purchase of goods X»5 136 

intent, and concealment 196 136 

alleged against insolvent must be proved 1% 137 

a misdemeanor 197 140 

omissions from statement of liabilities and 

assets a — 64 17 

Fylino of claim held to be an application for dividend. . . 148 94 

of claim, no bar to proceedings against insolvent. 194 136 
Gazette, all notices to be published in— (See Official 

Gazette) 151 101 

Goods deposited on commission 46 16 

'^ cannot be detained though seized for 

rent 46 16 

** the owner of, may reclaim 46 16 

unpaid and undelivered do not vest in assignee.. 58 16 

CkiODS purchased on credit 191 136 

(See Sale, Estate, &c.) 

Good Will of business passes to assignee 50 16 

Governor in Council to have certain powers 201 146 

Gratuitous Contracts (see Contracts). 

within three months of insolvency presumed 

fraudulent.. 172 130 

creditors have a right to annul— in all countries 

if prejudiced thereby 172 130 

under the civil law 173 130 

in France 173 130 

under the Code de Commerce 173 130 

in Holland '. 173 130 

in Scotland 173 130 

in England 173 130 

transfer of debt within thirty days cannot be 

used as a set-off 175 130 

Hkir9 of Insolvent, how far liable 161 117 
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Holder and Endorser cannot both rank on a note 136 80 

Holder of bill may prove against all parties liable 137 80 

Homestead Act of N.B. Quaere as to real estate exemp- 
tions 52 16 

Husband, examination of. 71 26 

Hypothecary creditors, consent of— necessary to abridge 

time of advertising. (See Sale) 127 76 

may require sale of property, subject to claims. 

(See Creditors) 135 78 

Hypothecs. (See Mortgages.) 

on real estate, may be retained by assignee in 

deed of sale 129 76 

sale may be made subject to — 132 

certificate of registrar as to— 134 77 

Immovables, sale of — in Quebec. (See Sale) 132 77 

assignee to procure certificate of the hypothecs 

upon 132 77 

content of such certificate 132 77 

Imprisonment, allowing — an act of insolvency 17 3 

must be for 30 days 18 3 

delays in term of. 18 3 

for 20 days in U.S 18 3 

fordebt 168 127 

^' " proceedings to obtain 168 127 

for fraud 196 137 

of insolvent, for disobeying order...., 200 143 

Incorporated Companies, procedure in cases of— 201 147 

notice in case of 201 147 

inquiry by assignee 201 147 

to exhibit books 202 147 

refusal of — to be punished as contempt 202 147 

to hold property in trust after service of order. . 202 147 

meeting of creditors to be called 202 147 

powers of judge 203 147 

receiver may be appointed 203 147 

'^ to account when ordered 203 147 

subsequent meetings of creditors of 204 147 

when may be wound up 204 147 

judge may modify orders in relation to 204 147 

officers of— may be examined 204 147 

remuneration of assignee and receiver, &c 204 147 

may assign pending delay 204 . 147 
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Indictment against assignee 196 138 

Infant, when subject to provisions of Act 9 I 

Insolvent, definition of 12 2 

may present Petition against demand . . . . , 26 6 

who has no estate 39 14 

may maintain suit in certain cases 46 16 

must give security for costs 47 16 

to furnish statements of his liabilities and assets. 62 17 
to furnish statement of all property and assets 

vested in assignee 62 17 

may correct statement of liabilities, &c 62 17 

examination of, 

to attend meetings of creditors and be examined 67 23 

to sign his examination 67 24 

must execute all writings, &c., required 67 26 

subject to examination at all times before dis- 
charge 67 26 

may be committed for contempt of court if he 

refuses to answer 67 26 

may consult counsel 68 25 

cannot be cross-examined by his counsel 68 26 

must answer questions put to him 68 26 

not obliged to criminate himself 68 26 

cannot refuse to answer on the ground that the 
tendency of the question is to show he has been 

guilty of perjury 68 26 

cannot claim to be absolved from all his obliga- 
tions by simply complying with the law 68 26 

cannot claim expenses 69 26 

cannot refuse to answer on ground of furnishing 

evidence against him in a civil case 69 26 

may be examined after deposit of deed of com- 
position 70 26 

may be committed for improper answers 70 26 

procedure to obtain committal 71 26 

bound to attend to every reasonable notice of 

examination 71 26 

suits by. 

to give security for costs in any suit which he 

may take out during insolvency 87 39 

the reversionary interest of— in an estate 

passes to assignee 87 39 
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Ikterkst, in a life insurance policy did not pass to 

assignee where insured committed suicide .... 55 16 
to be allowed on debts entitled to it where estate 

paysin full.., 186 79 

rebate of 188 80 

to be paid on debts when estate shows surplus . . 161 99 

of husband in wife's property 177 132 

Inburanob C(mipanik8, are not subject to Act 1 1 

deposit by — to be for benefit of Canadian policy 

holders only on insolvency of Company 136 79 

Intent to defraud, one creditor sufficient 16 3 

** principal ingredient in acts of bank- 
ruptcy 16 3 

*« only evidenced by debtor^s acts or 

admissions 16 3 

** presumption of— may be rebutted by 

evidence 16 S 

Inventory to be prepared by insolvent 62 IT 

by assignee in Quebec 212 

Joint Stock Companies. (See Companies.) 

are subject to Act 2 1 

may petition in bankruptcy 33 9 

proceedings to wind up under Act 201 147 

Judge, definition of— 12 2 

term includes deputy 12 2 

may determine manner of service of writ 36 10 

to hear petition to set aside attachment 64 18 

may order conservatory proceedings 40 16 

may order examination of parties 71 26 

jurisdiction of — as to assignee. 76 28 

to determine objections to disposal of insolvent's 

estate : 86 37 

to fix remuneration of official assignee when 

superseded 92 43 

may order assignee to call meeting 92 44 

may name bank where money to be deposited... 93 45 

may order production of pass book 93 45 

estate to vest in — on death or removal of 

assignee 94 46 

may grant discharge of assignee 94 47 

application for discharge of insolvent to be made 

to in certain provinces 102 53 

powers of on such application 115 68 
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Lien,- for costs 90 44 

not created by seizure 140 83 

definition of— 141 84 

on shipping 142 85 

on real estate 142 85 

of clerk for wages., 142 85 

(See^Mortgage Security, &c) 

Limitation of claim of landlord for rent 127 74 

List of creditors to be mailed with notice 66 21 

insolvent to furnish official assignee with — . ... 62 17 

supplementary— 62 17 

of debts to he sold, to be kept by assignee 123 67 

Locked property may be broken open 37 13 

Lunatic, when liable to bankruptcy 9 1 

Maintenance, money payable for— 120 63 

Majorities, in number and value disagreeing at meet- 
ings 162 102 

those unaffected by discharge not computed in . 120 63 

on either side, cannot oppose an adjournment. 162 102 

bind minority 162 102 

Marriage contracts of trader to be registered in Quebec 167 126 

consequence of default to register 167 126 

Meetings of Creditors, how and when first called.. .. 65 20 
notice of— to be published twice 

in Official Gazette 66 20 

who shall preside at — 67 22 

Insolvent to attend at— and be 

examined 67 23 

who shall vote at— 78 29 

where to be held 83 34 

may be obtained by one creditor. 93 44 

may be ordered by Judge, &c. . . 92 44 

how conducted 162 102 

of incorporated companies 202 147 

resolutions at 202 147 

Minors engaged in trade 9 1 

Minutes of meeting, to mention production of pass book. 93 46 

of examination of debtor to be filed 168 127 

copy of— to be delivered to assignee 168 127 

of meeting of Joint Stock Co. to be submitted 

to judge 203 147 
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HiSDEMSANORS, by ineolyent and others 197 140 

concealing property, books, &c 197 140 

removing property 198 140 

not disclosing false claims 198 140 

making false schedule 198 140 

withholding books, &c 198 140 

falsifying " " 198 140 

stating fictitious losses 198 140 

disposing of goods not paid fbr 199 140 

how tried : 199 140 

Money, paid before due not recoverable 47 16 

intended fbr special payment 47 16 

against which exchange has been drawn 48 16 

forced from insolvent not recoverable by assignee 187 13S 

under seizure 41 16 

in Bank, deposit of, ^ 93 45 

" interest on 93 46 

" penalty fbr non-distribution of interest 

on 93 46 

how divided and paid 135 77 

arising flrom estate to be deposited in Bank 213 

MoRTOAGES, not to be affected by sale of insolvent's estate 86 38 

given after knowledge of insolvency 175 131 

" for furdier advances 176 131 

'< ** '' • 182 133 

Name of a firm, part of its assets 61 16 

Note given by a partner on dissolution 24 4 

Notice, of demand <rf assignment 21 4 

form of. 21 4 

of application to extend time for contesting de- 
mand 

of one day to be given of petition to creditors 

moving 65 18 

of meeting of creditors to be given three weeks 

before time of meeting 66 20 

of meeting to be given to each creditor 66 20 

in local papers done away with, except in special 

cases 66 20 

of appointment of assignee 82 31 

of objections to sale of insolvent's estate 86 37 
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Notice, to be giten to insolvent of assignee's applica- 
tion for discharge 94 47 

of meeting of creditors to be published ten days 

previous 101 50 

of meeting of creditors to be sent to each creditor. 101 60 

of application for confirmation of discharge. .... 1 03 5.3 

of sale of real estate 128 57 

of dividend sheet, and payment , 147 92 

of meeting, may be given pending delay 161 100 

ofmeetings>&c., how given 161 101 

of application to appeal , 171 128 

of proceedings in insolvency to be given 210 

Oath, return of writ to be made under ,S6 11 

insolvent to be examined under 67 23 

supplementary — may be required from claimants 143 87 

claims of creditors to be attested under , 163 104 

Occasional acts of trading 4 1 

(t it ct (c ,.,,,, 6 1 

Offences against Act, how tried 199 141 

Officers oflficial assignee to be — of court, 76 28 

of companies liable as trustees. , 201 147 

of companies judge or assignee may examine.. . 201 147 

penalty for refusing to answer questions 201 147 

Official Assignees, definition of— (See Assignee). 11 2 

appointment of ., 72 27 

" inU.S 73 27 

" in England.. 76 27 

" to hold office during pleasure* 76 28 

to give security 76 28 

responsibility of 77 28 

subject to summary jurisdiction of court 77 28 

appointment of— to estate 81 29 

removal of 81 2§ 

transfer of Estate by. ... % * , 81 30 

may be imprisoned for neglect of duty 82 30 

not entitled to notice of suit 87 39 

to keep register *90 41 

to open separate account for each estate 91 41 

to be remunerated out of estate as soon as 

superseded^ ^^ .^ 92 43 

list of present— .<.,*.>.,..,♦ 73 et seq 

Option to take a lease passes to assignee ...«««.».....« 57 16 

& 
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Overdrawn bank account not an act of insolvency 194 136 

Paraphernalia of wife passes to assignee 65 16 

Partners, silent — not bankrupt, by acts of the firm 14 3 

having separate trades 144 88 

to furnish statement of partnership affairs and 

of separate afiairs also 64 17 

engaged individually may prove against a sepa- 

ratetrade 144 88 

jointly placed in insolvency, all their property 

vests in assignee 144 88 

Partnership dissolved by insolvency of a partner 90 40 

Pass Book, what to contain (see bank) 93 46 

Payment, by debtor before due not recoverable 47 16 

by sherifi* to judgment creditor good 141 83 

by a debtor to obtain release from arrest not 

void 176 131 

of dividends 147 92 

in unjust preference 180 133 

by debtors within thirty days of insolvency 188 134 

security given in consideration of such payment 

to be restored 188 134 

after attachment , 188 134 

made in good faith to a creditor within thirty 

days not invalid 183 133 

void in certain cases 188 134 

made within 30 days to obtain release from capias 

not void 188 134 

recoverable, for benefit of estate . . . .^ 1 88 134 

made under pressure 189 134 

by and to bankrupt, English, rules on 190 134 

" " " " French " " 190 134 

when not void 191 134 

of balance in assignee's hands, to be made to Re- 
ceiver-General 91 42 

Penalty, in case of assignee refusing to change solicitor. 77 29 

for non-payment of balance to Receiver-Gfeneral 91 42 

for neglecting to distribute interest 93 45 

" " " provide pass book 93 46 

for makhig false entry in bank pass book 93 45 

for neglect to present petition for discharge 96 48 

for neglect to obey judge's order 166 186 

of insolvent in case of fraud 191 136 
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Penalty for taking bribe for granting discharge 199 142 

Personal chattels, bequeathed to a single woman cannot 
be seized by creditors of Husband when mar- 
ried 53 16 

to wife's separate use 66 16 

property in a foreign country passes to assignee. 56 16 

Petition, to be served upon insolvent 39 14 

of insolvent to set aside attachment 64 18 

to remove assignee 79 29 

of assignee to be discharged, to be served on 

insolvent 84 35 

Powers of attorney, revoked by bankruptcy 62 16 

Preferential payment made under pressure not void 180 133 

Preferential judgments may be voided 42 16 

mortgages forbidden by Act 1864 1 81 133 

" when valid , 181 133 

Preferential Lien. (See Lien, Fraud). 

Presumption of fraud 180 133 

" '* may be rebutted 183 133 

Private estate of partners who have assigned vest in 

.assignee 68 16 

Privilege of unpaid vendor to cease from delivery of 

goods 139 82 

change in law of province of Quebec 139 82 

as regards ranking on the estate of the insol- 
vent 148 '82 

o/^cZerA:*, &c., for wages 146 91 

Privileged communications 71 2."^ 

creditors to rank before expenses of winding up 

the estate 134 77 

creditors in Quebec may require immediate sale 

of the property subject to their claim 135 78 

Proceedings in liquidation cannot be commenced after 

assignment • 28 8 

in liquidation under English law 28 8 

" '' " Scotch " 28 8 

" " " UnitedStates 28 8 

for protection of estate 41 16 

on fyling of a secured claim '. 143 86 

on contested claims to form record 149 95 

when there is property of insolvent under seizure 

at time of assignment or attachment 150 97 
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1 1 

140 82 

143 87 

136 80 

of insolvent 

189 134 

■ ies 201 147 

201 147 

201 147 

ut' company.... 201 147 

201 174 

balances to — after 

91 4 

:i.r, an act of bank- 

13 3 

vinent of debts 13 3 

xliancery 13 3 

., a contempt of court 67 25 

. ' '11 judges^ order 67 2.0 

iicitor 77 29 

: : ri proceedings 123 f>H 

'•-•I companies to furniHh 

:. a contempt of court... 201 147 

-^ 90 4J 

• 111' official assignee; 91 41 

i •' fylcd with aHHJgncf; Ut 

134 77 

•/F attachment to Ikj unvia 

65 1*4 

'-'}\' tra/lers in Qu*jUjc 1 67 1 26 

>.;':iit to defraud tirf^fWUtrn, ari 

; n :i 

:.::ir.or I^f7 MO 

77 7/9 

.:— 77 '/'I 

77 2> 

77 7'9 

>,'. •/«:,-*-*• *// t',f$fA^/ft* . . . . . V7 7,'* 

, ... 7/ '/'I 

.'.'/. i\:f9ku\ 7/ /'* 
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Pbooeedingts not to be voided by anything which can be 

amended under ordinary procedure 161 116- 

in insolvency to be in writing 210 

Proceeds of goods shipped for special purpose 48 16 

Prooubino seizure an act of bankruptcy 17 3 

means taking the initiative 17 3 

not retrospective 17 3 

not simply default 17 3 

must be with intent to defeat, &c 17 3 

Property, what — exempt fVom seizure 41 16 

all — in which insolvent has a beneficial interest 

vests in assignee 41 16 

deposited with insolvent, does not pass to as- 
signee 43 16 

conditionally given to insolvent » 61 16 

of wife, does not pass to the assignee of the hus- 
band » 63 16 

wife's title to— must be explicitly declared 64 16 

married woman's — in real estate » 65 16 

of partners under the English Act 144 88 

determinable by bankruptcy 177 132^ 

conveyed by will or settlement 1 77 132 

how vested in case of death of insolvent 161 117 

Punishment, for false entry in bank book 94 45 

for disobedience of writs and orders, &c 169 112 

of insolvent for fraud 192 136 

of assignee who makes wilful misstatements. , . . 197 139 
of creditors who take consideration for granting 

discharge 200 142 

of insolvent receiving money and not hand- 
ing same to assignee 200 143 

of incorporated companies for contempt, &c 202 147 

Purchasers of debts due insolvent, rights of—. ........ 124 69 

" " ^' " have no warranty 

except good faith of assignee. 124 69 

Purchases, made on credit, imply solvency 192 136 

" after inability to meet engagements not 

necessarily fraudulent. 193 136 

Questions, bankrupt must answer — 69 25 

which may be voted upon at first meeting of 

creditors 162 103 

at meetings of creditors j how determined 132 102 
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Railway Companies, not subject to act 1 1 

Rankino of creditors not disturbed by act 140 82 

of several items of a creditor's claim 143 87 

Rebate of interest, how to be calculated 136 80 

Receipt by plaintiff |of proceeds of lands of insolvent 

sold in chancery 189 134 

Receiver, to estate of incorporated companies 201 147 

may be appointed by judge 201 147 

powers and duties of — 201 147 

may call meeting of creditors of company.... 201 147 

remuneration of — 201 174 

Receiver General, assignees to pay balances to — after 

discharge 91 4 

Refusal, to appear on a rule or order, an act of bank- 
ruptcy 13 3 

to obey rule or order for payment of debts 13 3 

to obey decree of court of chancery 13 3 

by insolvent to answer, &c., a contempt of court 67 25 

of parties to appear, &c., on judges' order 67 25 

of assignee to change solicitor 77 29 

of assignee to take certain proceedings 123 68 

by officers of incorporated companies to furnish 

necessary information, a contempt of court. . . 201 147 

Register, to be kept by assignees 90 41 

to be deposited in office of official assignee 91 41 

Registered claims, need not be fyled with assignee to 

secure payment 134 77 

Registration, of assignment or attachment to be made 

after five days 65 19 

of marriage contracts of traders in Quebec 167 126 

Removal of property , with intent to defraud creditors, an 

act of bankruptcy 13 3 

of effects, a misdemeanor 197 140 

of assignee, 

grounds for— 77 29 

principles governing — 77 29 

for misconduct 77 29 

on account of election having been procured by 

fraud 77 29 

whose interests are adverse to creditors 77 29 

become insolvent 77 29 

poverty alone will not warrant 77 29 
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EfMOYAL^ of assignee, for purchasing any of insolvent's 

property 77 29 

by resolution of creditors , 77 29 

creditors to appoint another; 77 29 

Behunebation^ of assignee 92 43 

of official assignee^ when superseded 92 43 

to be first charge on the estate 92 43 

with respect to incorporated companies 201 147 

Be»t, lien for arrears of— limited 127 74 

" of landlord for— 127 74, 14183,162 118 

Representative, of creditor when allowed to vote 79 29 

of deceased insolvent may continue proceedings 161 117 

« « how far liable 161 117 

Re-sale for jGalse bidding, may be ordered by judge 133 77 

Resolution, copy of— appointing assignee j tQ be filed. ... 77 29 
of conflicting majorities of creditors to be submit- 

tedtojudge 161 101 

at meeting of creditors of joint stock com- 
pany to be submitted to judge 201 147 

Retention, of leased property for use of the estate 126 71 

by insolvent of portion of his estate 1 04 66 

by creditor, of property held as security 141 84 

Riqht, to publish newspaper passes to assignees 60 16 

of action passes to assignee 66 16 

" ^' for personal wrong does not pass 66 16 

to stop goods in transitu 69 16 

" " not barred by part payment. . . 69 16 

of unpaid vendor in Province of Quebec 69 16 

RiTLE, personal service of— necessary 18 3 

no proceedings on — ^while contestation pending. 18 3 

Rules of practice and' tariff, how to be made in Quebec . . 164 122 
« <c cs (t « (( other 

Provinces 164 123 

now in force to remain until altered 166 124 

of practice and tarifi* of fees in Quebec 209 

rooms to be set apart for court 209 

hours of sitting in 209 

clerk in 209 

order of business 209 

who may conduct proceedings in 209 

form of papers in 210 

proceedings in to be in writing ; 210 
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Rules of practice {Quebec), dockets to be kept in 210 

notice of proceedings to be given 210 

delays may be enlarged ,, 210 

computation of delays 211 

affidavits 211 

writs to be numbered, &c 211 

service of writs 211 

return of writs 211 

juridical days 211 

inventory to be made by assignee 211 

list of pending proceedings to be made by 

assignee 212 

Salary. (See Clerk.) 

privilege of employees for — 1 46 91 

Sale, by insolvent of main part of stock, an act of bank- 
ruptcy: ' '. 19 3 

of perishable part of estate by official assignee. . 40 17 

" " to be under judge's order 40 ]L6 

of estate to be made under direction of creditors 

or inspectors 86 36 

may be made en bloc, ..,..., * 86 38 

not to prejudice privileged claims . . . , 86 38 

o/'Zeflwe* held by insolvent 126 70 

to be subject to all conditions of the lease 126 70 

by assignee of lands in N.B...,, 62 16 

of debts by assignee . . . . , , 123 67 

of real estate , 127 76 

" " in Quebec ,,., 127 76 

may be adjourned for a month 128 76 

place of— left to assignee . . . , 128 76 

advertisement of— 128 76 

under direction of inspectors 129 76 

bids at — to be binding for a month 129 76 

effect of— 129 76 

" " in Quebec, Ontario, &c 131 76 

insolvent's interest in mortgaged lands regulated 

atsheriffs sale , 131 76 

of real estate in Quebec subject to certain 

charges 132 76 

fraudulent — ; . . . . 

of goods at less than value 174 130 

of real estate at less than value 174 130 
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Sale, preferential— 174 133 

by insolvent, after notice of insolvency, is nulL 180 133 

SoHEDiTLE of Creditors to be furnished by insolvent false . . 197 140 

Sboeet promise to pay a creditor in full 176 132 

Seobetinq, an act of bankruptcy 15 3 

with intent to defraud, &c 15 3 

actual not constructive 15 3 

Secured claim, proceedings on filing of.— (See Claim), .• 143 87 

Security, to be given by official assignee 76 28 

on realty or shipping to be assigned 141 85 

surrender of— by creditor 164 106 

creditors may set a value on 164 106 

given by insolvent in good faith 185 133 

given within 30 days not necessarily void 186 133 

given lip for payment within 30 days to be 

returned to creditor " 188 134 

given under pressure 189 134 

Securities of third persons held by partner cannot be 

pledged by firm 48 16 

under former acts to remain valid 206 149 

Selling only, not trading 4 1 

what has been bought for personal use not 

trading 4 1 

Servants, privilege of— for wages. (See Clerk) 146 91 

Service, of writs 35 10 

of concurrent writs 36 10 

of process, subpoenas, &c 168 111 

Set-opp, how allowed 155 107 

nature of claim which may be set-oflf 166 107 

to apply to all claims in insolvency 166 107 

not allowed unless the debt is provable under the 

Bankruptcy Act 156 107 

not allowed unless debts due in the same right. . 166 10 

when fraudulent 167 107 

in Quebec 167 107 

when null 191 135 

transfer of debts due by insolvent to his debtor 

to enable him to set-off 188 134 

Sheriff, fees of, to be settled by judges 164 123 

may be ordered to produce insolvent for examina- 
tion 168 127 

to retain percentage for building fUnd 201 145 
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Ship and shipping, secarity upon — (See Mortgage, Secu- 
rity) 142 85 

Solicitor, lien of— for costs 67 16 

Statement, to be furnished by insolvent for first meeting. 62 17 
Stay of proceedings, order of^to sheriff equivalent to 

withdrawal of the writ 141 83 

Stoppage of payment .,.., 23 4 

" " when fraudulent 24 4 

does non-payment of one piece of com- 
mercial paper constitute — 24 4 

** ** for cause, not suspension 24 4 

Stoppage in transitu, effect of 69 16 

** ** does not rescind contract 69 16 

" " in Province of Quebec 60 16 

Subp(enas to witnesses 158 110 

Suits, rights of insolvent in pending— pass to assignee. . 86 39 

for benefit of estate to be exercised by assignee. 87 39 
may be prosecuted by creditors if assignee 

refuses 87 39 

cannot be so prosecuted by creditors unless 

security for costs be given 88 39 

severance by insolvency of interest in pending — 89 39 

proceedings in — subsequent to insolvency 89 39 

what — insolvent mav himself prosecute 89 39 

Tariff of fees, in (Quebec 213 

in proceedings for compulsory liquidation 213 

on voluntary assignments 214 

on petitions 214 

" " for examination 215 

" claims 215 

" discharges ,... 215 

in Ontario 216 

to solicitor, &c 217 

to counsel 218 

to fee fund 218 

to clerk 219 

to sheriff 219 

to witnesses • 219 

in Nova Scotia, 220 

to registrar 221 

to proctor and advocate 222 

to sheriff, (Sec 222 
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Tariff offees, to appraiser 222 

in New Brunsvnck 222 

to solicitor, &c 222 

to clerk 223 ' 

to counsel 224 

to assignee, &c 224 

to sheriff 224 

to witnesses 225 

Telegraph companies, not subject to act 1 1 

Test of transaction being void 187 133 

TiTLi, acquired by purchase from assignee 130 76 

ofAct ..* 207 162 

Traders, Act to apply to— 1 

who are — 1 

persons who have been ; Act to apply to, 2 

no definition of— in former Acts 2 

definition of— in English law 3 

dentists, fishermen, horse-dealers 4 

lumberman , house owners 6 

proprietors of a newspaper, publishers ......*.. 6 

surgeons selling to patients only 6 

licensed as apothecary 7 

farmers who buy stuff to sell 6 

persons " ** ** and mix with their own to 

. sell again 6 

smugglers 

persons dealing in stocks through brokers ... . 

bakers 

bankers, brokers 

illegal — liable to bankruptcy 

carpenters, lodging-house keepers 8 

printers, aliens .' 8 

infants 8 

married women, minors 9 

lunatics 9 

executors, joint stock companies 10 

marriage contracts of— 167 126 

Trading, must be substantive 6 

a question of law 8 

' companies subject to Act 1 

" " " 10 

former 11 
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Transfer, of bulk of estate, an act of insolvency 9 3 

of certain debts by insolvent void 191 136 

of debts for purpose of set-off 191 136 

Transitu, stoppage of goods in — 59 16 

Trust, funds of, mixed with private estate. 44 16 

fraudulent — of no effect 44 16 

shares held in trust by bankrupt 44 16 

for wife's own use and benefit, not for her sepa- 
rate use 54 16 

Trustees, insolvent— may be replaced 43 16 

shares held by— in trust, do not pass 44 16 

under deed of assignment of a firm, are entitled 

only to joint estate of the debtors 66 16 

Unascertained damages, cannot found a petition 34 9 

Unliquidated claims, may rank on estate, in Quebec but 

notin Ontario 138 80 

Vendors lien, attaches to land 43 . 16 

privilege for — in province of Quebec 140 82 

Voting of a secure! creditor ^ 139 82 

Wages, lien for-(See Lien, Clerk.) 146 91 

must be entered on dividend sheet 147 91 

Wheat given to a miller to grind does not vest in the 

assignee 68 16 

Wife, may claim for her dower in the Province of Quebec. 137 80 

claim of — on estate of husband.... * 167 126 

may hold property separate from husband 167 126 

Wife's property in England 177 132 

Witness, cannot refuse to answer, on ground of being 

creditor of Insolvent 72 26 

bound to be paid his expenses before being 

sworn 72 26 

must be tendered expenses 159 113 

cannot have assistance of counsel 72 26 

cannot be summoned on speculation to oppose 

the bankrupt's discharge 72 26 

Writs of attachment. (See Attachment) 29 9 

to be issued on affidavit 29 9 

by whom issued 29 9 

concurrent— may issue 29 9 

procedure on — 29 9 

to be addressed to the official assignee 33 9 

decisions on ; 33 9 
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;( Writs> Judge may issue duplicate 36 10 

return of— 36 11 

notice of issue of— 36 11 

execution of— 8T 12 

supersede all other attachments 61 16 

cover property already under seizure 61 16 

to he registered against real estate of insolvent. . 66 19 

in Quehec, to he numhered, &c 211 

^* not to issue till after aflSdavit 211 

** service of, &c 211 

« returnof , 211 




THE END. 
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